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THE NEUTRALITY OF SWITZERLAND 


I 


THE VIENNA TREATIES 


SwITZERLAND’s neutrality, as exhibited during the present European 
conflict and also on the occasion of other wars of the past century, 
does not found itself simply upon principles of international law, but 
rests directly upon a series of explicit international and constitutional 
documents and is deeply interlocked with the historical development 
of the country and with the foundation and growth of its government. 
Differentiating itself widely from that attitude of mere aloofness 
exhibited by a nation which declines to join a struggle in which others 
may be engaged, Swiss neutrality is an essential element of the country’s 
governmental existence and is intended by the nature and sanctions 
of its origin to be as permanent as the nation itself. Such an aspect 
of neutrality is termed neutralization; though in origin quite dissimilar 
to that of Switzerland, this international quality was also character- 
istic, at the outbreak of the present war in 1914, of Belgium and Luxem- 
burg, as well as of a variety of smaller governmental entities or adjuncts. 

We may, perhaps, assign a beginning to Switzerland’s neutral exist- 
ence by dating it from the permanent peace between Switzerland and 
France concluded at Freiburg, November 12, 1516, since from this 
date Switzerland, considered as a homogeneous federal alliance, did not 
again take any direct part in warlike activities, as it had done in the 
Milan campaign undertaken for the purpose of driving France from 
northern Italy and which had culminated in the battle at Marignano 
September 14, 1515. On May 5, 1521, an offensive and defensive 
alliance was made with France and renewed in 1663, 1715, and 1777. 
On the latter occasion Swiss neutrality was expressly guaranteed by 


France. 
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Again, the conclusion of the celebrated treaties at Miinster and 
Osnabriick in 1648, and known as the Peace of Westphalia, furnishes 
another landmark in Switzerland’s neutral development; it here 
definitely parted company from the Empire and attempted to intro- 
duce into its neutral attitude the principle that thereafter no Swiss 
territory should be open to the transit of a foreign army, although 
the associated German-speaking Cantons, then known as Orte, thought 
it no impairment of neutral principles for their several state govern- 
ments to furnish mercenary contingents to the various armies of Europe, 
a practice, in fact, continued far into the nineteenth century. 

During the years following the Peace of Westphalia, the Swiss 
states, by way of defining and strengthening their neutral attitude, 
determined to affirm their position against possible aggression, and on 
March 18, 1668, executed, though not for the first time, a document 
known as Defensional, by which the various Orte and their allies be- 
‘ame mutually obliged to furnish certain armed contingents for ter- 
ritorial protection, thus making the important principle of armed 
neutrality (Wehrverfassung) a permanent element of their constitu- 
tional frame work. 

Switzerland’s neutrality was now and for long years afterward 
almost continuously threatened, both on the part of France and the 
Empire, and doubtless the ambitions and activities of these powerful 
neighbors did much toward developing Swiss conceptions of a funda- 
mentally neutral state as furnishing the only certain condition of 
continuity in that allied existence through which the Swiss pastoral 
and agricultural communities could realize their ideals of freedom and 
independence. 

Coming now to the practical initiation of Swiss neutrality in its 
present-day aspects, we note, in the first place, the treaty with France 
of 1777, concluded under pressure of threatened Austrian aggression 
and whose tragic issue was seen in the memorable defense of the 
Tuileries at Paris by the Swiss Guard on August 10, 1792. It was, 
however, from the Revolution itself that Swiss progress really takes 
its rise. With the French invasion of Canton Vaud, in 1798, there 
begins a long series of constructive constitutional activity, a view of 
whose various steps is indispensable if we are to rightly understand 
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Swiss conceptions of neutrality as an influence finding its mainspring 
in the beginning of a new order which produced in the end a demo- 
cratic federal state and gave the country the international position 
cherished by all Swiss as a possession of first importance. 

At the outbreak of the French Revolution Switzerland found 
itself united in an alliance (Bund) of thirteen communities (Orte). 
The thirteen allies were surrounded by an extensive territorial agglom- 
eration of districts and towns which were in turn allied (zugewandte, 
verbiindete) with the thirteen, but in quite various fashion. These 
latter allies were divided into two classes somewhat analogous to the 
socii and confoederati in the ancient Roman world; nor were their 
treaties made with the Swiss Alliance as a whole, but, for the most 
part, with individual Cantons or groups of Cantons, and their rights 
varied according to the possession on their part of a vote in the general 
federal assembly at Zurich or the absence of such a privilege. Of 
less consideration still were merely protected districts (schutzverwandte) ; 
examples of such were the District of Gersau on Lake Lucerne, the 
town of Rapperschwyl, lying along the Lake of Zurich, and the more 
extensive territory of Engelberg amid the high Alps of Unterwalden 
and Uri. The principal allies in this complex plan claimed rule, again, 
over a great number of strictly subject territories, termed gemeine 
Herrschaften, without right of representation in the great federal 
council, and administered by officials (Vogte) with few ideas of freedom 
or equal rights. 

From such a condition, nothing, perhaps, short of the fires and 
stress of the Revolution and the Napoleonic conquests, could have 
freed the country and initiated the highly organized and truly demo- 
cratic political framework of today which exhibits in such striking 
form the principles of democratic free government. Swiss neutrality, 
it will be seen, is in fact a political creation springing from very unusual 
necessities, and slowly working out a plan of union and independence 
under the inspiration of the spirit of freedom. Switzerland is limited 
in territory and lacks the wealth of states more richly dowered by 
nature; hence the Swiss political consciousness readily grasped the 
need of assured protection from outside aggression, if it were to be per- 
mitted to place its public institutions on a firm foundation. This con- 
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ception of its destiny furnishes a key to the somewhat tangled scheme 
of events and negotiations which are found leading up to the finished 
product of a neutralized condition which must furnish, if the principles 
of civilization are to be maintained, a measure of perpetuity to Swiss 
institutions. 

The leading documents in the history of the formation of present- 
day Swiss neutrality are to be found, first, in the series of constitutional 
instruments by virtue of which Switzerland emerged from its ancient 
and very loosely constructed federal condition and became, at the 
Congress of Vienna, a definitely established constitutional federation 
of communities enjoying equal political privileges as well as inde- 
pendence; and, second, in the numerous treaties, protocols, and decla- 
rations of diplomatic character by means of which the conception of 
a permanent neutrality or neutralization was slowly evolved. For 
the purpose of the present article, it will doubtless be simpler and 
perhaps clearer to consider these two source-currents together, rather 
than separately, since their interdependence furnishes the true key to 
their significance and aim. 

No sooner had the French arms secured a practical guardianship of 
Switzerland on the part of France in the opening weeks of 1798, than 
the French commissioner Lecarlier announced, under date of March 
28, an official interpretation from his headquarters at Bern of the new 
Helvetic constitution which, on April 12 following and with modi- 
fications introduced by the hand of Napoleon himself, was imposed 
upon the country. In its first title this highly unitary constitution 
proclaims that ‘There are no longer frontiers between the Cantons 
and the subject districts nor between the Cantons themselves. The 
unity of fatherland and interest succeed for the future to the feeble 
bond which joined by chance, as it were, many heterogeneous districts 
unequal and subjected to domestic differences. Heretofore there 
existed feebleness; in the future there shall be a strength which is the 
strength of all.”” While this constitutional attempt did not prove 
a success, it nevertheless introduced an effective blotting out of political 
inequalities, and in its conception of an executive modeled after the 
French Directory and collective in form, its influence is apparent in 
the formation of the present Swiss Federal Executive Council of seven 
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members. On August 19, 1798, there was also concluded a treaty 
of alliance with France, Article 3 of which guarantees on the part of 
France the independence and unity of the new Helvetic Republic. 

This principle of the guarantee reappears in the celebrated treaty 
made at Lunéville between the Empire and France February 9, 1801, 
Article XI of which declares that the high contracting parties mutually 
guarantee the independence of the Helvetic and other republics which 
had issued from Napoleonic conquests. The failure, however, of so 
violent a change in Swiss political affairs as was contemplated by the 
Helvetic constitution made necessary a recourse to some other form 
of government, and on September 30, 1802, Napoleon, First Consul, 
issued a proclamation from the palace of St. Cloud summoning the 
Swiss to prepare to take part in a new constitutional plan to be pro- 
posed by himself as mediator. This mediation constitution was pre- 
pared as part of a most elaborate document, which also contained in 
complete form the new constitutions of the nineteen cantons into which 
Switzerland was now divided; the instrument bore date of February 
19, 1803, and was accompanied by a new treaty of defensive alliance 
with France under date of September 7 in the same year, the second 
article of which pledges France to defend Swiss neutrality as against 
other Powers when summoned so to do by the Swiss Diet. Switzer- 
land had, of course, merely reverted to its former condition of practical 
vassalage while being independent in name only, and no time accord- 
ingly was lost by the Swiss central government, when, after the battle 
of Leipzig in October, 1813, the allied forees moved toward the Swiss 
frontier, in asserting a neutrality as against both the allies and Napoleon. 
It was well understood, however, that this could not be defended, 
nor was it consonant to Swiss interests to maintain it against the allies, 
since they came as the true liberators from French domination. Thus 
it was that the allied armies entered Switzerland peacefully at Basel 
and were welcomed everywhere, especially at Geneva, which was 
now seen to be about to pass from French possession to membership 
in the Swiss Alliance. 

On December 29, 1813, the Swiss allied council (Tagsatzung), sitting 
at Zurich, passed the famous resolution (Ubereinkunft) repudiating 
the mediation constitution and pledging itself to the formation of a 
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new alliance in the spirit of ancient Switzerland (im Geiste der alten 
Bunde). Such an act was in fact a declaration that the Diet possessed 
constituent as well as legislative capacity; nor did any opposition 
to such a character long maintain itself; it was this assembly, rein- 
forced later by the delegates of temporarily recalcitrant Cantons 
which, known as the Long Assembly, finally produced, under pressure 
of the Powers, the Swiss federal constitution of August 7, 1815, under 
which the country lived until the adoption in 1848 of the form of 
government continued, with various amendments, to the present day. 
The second article of the federal instrument of 1815 provides for 
cantonal contingent troops for the maintenance of the neutrality of 
the country, which had just been, as we shall see in a moment, recog- 
nized by the Powers at Vienna. 

For the obtainment at Vienna of certain definite aspirations, the 
Swiss had already made careful preparation when the allied sovereigns 
met at Basel in December, 1813. Of the delegates from the Diet and 
various Cantons, the Genevan Pictet de Rochemont was easily the 
most gifted, and it proved fortunate for his Canton and for Switzerland 
itself that he found sufficient favor with the Russians to be appointed 
Secretary-General to the Baron de Stein, becoming in consequence 
of this a member of the Russian Council of State. This brought him 
into immediate relation with the various chancelleries when the allied 
Powers met again at Paris in the following spring. It was not, however, 
without a persistent struggle on the part of de Rochemont and his 
colleagues that Switzerland there obtained an adequate hearing. 
Nevertheless, when, on May 30, 1814, France concluded identical 
treaties with Austria, Great Britain, Portugal, Prussia, Russia, and 
Sweden and Norway (the several treaties being collectively known as 
the first Peace of Paris), Switzerland was able to obtain in Article I, 
paragraph 7, the union of Geneva with Switzerland, and in Article 
VI, a recognition of Swiss independence; while Article II of the sepa- 
rate and secret articles of the Austrian treaty contained the important 
clause: ‘‘France will recognize and guarantee conjointly with the 
allied Powers and in like manner as they do the political organization 
which Switzerland will give itself under the auspices of the said Powers 
and on the bases agreed upon with them.” It is precisely here that 
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we have the practical documentary foundation of Switzerland’s 
present international position. In addition to this forecast of a neutral 
guarantee, de Rochemont succeeded in obtaining, in Article IV of the 
Austrian treaty, the consent of France to a practical neutralization 
of the great highway then running from Geneva along the westerly 
side of the lake through French territory to Canton Vaud. It remained 
to secure at a later date a cession of this territory itself in order to 
place Geneva in direct territorial affiliation with the remainder of the 
Swiss country. 

The opening of the Congress at Vienna in the following November 
found various Swiss delegates prepared to press the aims of their several 
Cantons as well as of the Diet at Zurich. On the part of the Diet the 
points of importance were: (1) a recognition of Switzerland as an 
independent state; (2) the assertion of its neutrality and the attain- 
ment of an adequate military frontier; (3) the possession as Swiss 
federal territory of the wide-lying lands of the bishopric of Basel; 
(4) the addition to Geneva of an adequate territory; (5) the reunion 
of the city of Constance with Switzerland; (6) the return of the 
beautiful Val Tellina on the southerly side of the Alps; (7) indemnity 
for the seizure by Austria and the Grand Duchy of Baden of sundry 
Swiss ecclesiastical foundations. As events turned out, Switzerland 
was destined to obtain the majority of these demands, though it failed 
to secure either Constance or the Val Tellina. Nevertheless, the 
bishopric of Basel eventually became Swiss, the most part of it going 
to Canton Bern while smaller portions were assigned to Neuchatel 
and Canton Basel itself. The three French-speaking Cantons of 
Neuchatel, Geneva, and Valais were united with the Swiss alliance, 
thus completing the number of twenty-two Cantons as they stand to- 
day and affording, from a territorial point of view, a strong military 
frontier. 

On March 20, 1815, the Vienna Congress undertook to formulate 
in a Declaration the chief points to be conceded to Swiss needs, this 
Declaration afterwards taking shape as Annex No. 11 of the Final 
Act of the Congress June 9, 1815. The preamble to the Declaration 
announces that the Congress, 
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After having obtained all information possible touching the inter- 
ests of the different Cantons and having taken into consideration the 
demands of the Helvetic delegation, declares that as soon as the 
Swiss Diet shall have acceded in due form to the stipulations set forth 
in the present document, there shall be prepared a formal statement 
setting forth the recognition and guarantee on the part of all the 
Powers of Switzerland’s perpetual neutrality within its new frontiers 
and which statement shall be held to complete arrangements of the 
Congress as contemplated in the Treaty of Paris of May 30, 1814. 


For the moment we pass by the details of this important document, 
since our attention is more especially engaged with the neutrality 
feature. On May 27 following, the Swiss Assembly at Zurich declared 
its formal adhesion to the allied plan: 


The Diet accedes in the name of the Swiss Confederation to the 
declaration of the Powers assembled at the Congress of Vienna under 
date of the 20th March 1815, and promises that the stipulations 
contained in the “Transaction” inserted in this Act shall be faithfully 
and religiously observed. 

No. 2. The Diet expresses the eternal gratitude of the Swiss nation 
towards the high Powers who by the above declaration assigned to 
them with a boundary far more advantageous its ancient important 
frontiers; unite three new Cantons to the Confederation; and promise 
solemnly to acknowledge and guarantee the perpetual neutrality 
of the Helvetic Body as being necessary to the general interest of 
Europe. The Diet feels the same sentiments of gratitude for the 
uniform kindness with which the august Sovereigns have exerted 
themselves in bringing about a reconciliation of the differences which 
have arisen between the Cantons. 


Accordingly, the Vienna Congress Act of June 9, 1815 (the Vienna 
Final Act), contained the following stipulation in Article 84: 


The Declaration of the 20th March, addressed by the Allied 
Powers who signed the Treaty of Paris, to the Diet of the Swiss 
Confederation, and accepted by the Diet through the Act of Adhesion 
of the 27th May, is confirmed in the whole of its tenor; and the prin- 
ciples established, as also the arrangements agreed upon, in the said 
declaration shall invariably be maintained. 


Thus the principle of a Swiss permanent neutrality received the 
approval and guarantee of the Powers. 
When, in the autumn following the battle of Waterloo, the Powers 
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once more came together at Paris, a protocol was executed under date 
of November 3, 1815, by Austria, Great Britain, Prussia, and Russia 
in order to confirm the dispositions of the Vienna Congress touching 
Switzerland, and these dispositions with others were made part of the 
second Treaty of Paris, concluded on the twentieth of the same month; 
as an annex to these identical treaties there was signed on the same 
day on the part of Austria, France, Great Britain, Portugal, Russia, 
and Prussia a declaration of the recognition and guarantee of Swiss 
perpetual neutrality and the inviolability of its territory: 


The accession of Switzerland to the Vienna Declaration on March 
20, 1815, on the part of the signatory Powers of the Treaty of Paris 
having been duly notified to the ministries of the Imperial and Royal 
courts by the Swiss Act of May 27 following, there remains no obstacle 
to the making of an act of recognition and guarantee of perpetual 
neutrality of Switzerland in its new frontiers in conformity with that 
declaration. . . . Accordingly the signatory Powers of the Vienna 
Declaration hereby set forth in the present act a formal and authentic 
recognition of Swiss perpetual neutrality and guarantee the integrity 
and inviolability of its territory within its new limits as settled not 
only by the Congress of Vienna but also by the Treaty of Paris of this 
date and as they are intended to remain in conformity with the pro- 
tocol of November 3, hereby annexed, which contemplates in favor 
of Switzerland a fresh addition of territory to Canton Geneva to be 
taken from Savoy. ... The Powers signatory to the Declaration 
of March 20 authoritatively recognize by the present act that Swiss 
neutrality and inviolability and independence of any foreign influence 
are to be considered as in the true interest of European policy. The 
Powers further declare that no conclusion unfavorable to Swiss rights 
as touching its neutrality or the inviolability of its territory can, or 
should be, drawn from the passage of the allied troops over Swiss 
soil. . . . The Powers take pleasure in recognizing that Swiss conduct 
under these circumstances of stress have shown that it knew how to 
submit to sacrifices in the interest of the general welfare and in the 
maintenance of a cause defended by all the Powers of Europe; and 
that, finally, Switzerland was worthy to obtain the advantages now 
assured to it as well by the arrangements of the Congress of Vienna 
as by the Treaty of Paris and by this present Act to which every 
European Power is invited to accede. 


Thus Switzerland was clothed with a distinctive international 
personality and assumed a place amid other nations of equal independ- 
ence, though supported by solemn guarantees. Such a_ position, 
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however, presents, in its development, many features of importance. 
An account of these must be reserved for another occasion.! 
Gorpon E. SHERMAN. 
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THE PRUSSIAN THEORY OF THE STATE 


Since the outbreak of the Great War in the summer of 1914 the 
conviction has deepened that whatever may have been the conflict 
of interests between the nations of Europe due to their efforts to main- 
tain or increase their political influence and territorial extent, this 
calamitous struggle would not have been precipitated, and certainly 
England and the United States would not have felt forced to become 
parties to it, had there not existed in Germany a controlling political 
philosophy which marked her off from other States and made her a 
menace to the rest of humanity. It is true that the proximate cause 
that brought Great Britain into the war was the invasion of Belgium 
by the German army, which jeopardized her own security from in- 
vasion; and it is equally true that it was the disregard by Germany 
of our own commercial rights as a neutral nation that was the imme- 
diate cause of our own declaration of war. But back of these proxi- 
mate or immediate causes was a real efficient cause which impelled 
both Great Britain and the United States to enter the contest and to 
pledge to its successful prosecution their entire manhood and ma- 
terial resources. 

This real and efficient cause was this conviction of which I have 
spoken, —a conviction which has strengthened as Germany has 
continued to reveal herself in her methods of warfare, and to demon- 
strate that her political ideals and standards of conduct are such as, 
if unrestrained in their application, would render impossible a comity 
of life and a reciprocal friendliness and coéperation among the nations 
of the world. 

The present great struggle is, therefore, properly termed a world 
war, not merely because a large number of nations are parties to it, 
but because, in their essential character, its issues are of vital impor- 
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aims transcend special national interests and concern the spiritual as 
well as the material interests of all humanity. 

This interpretation of the significance of the war is one with which 
we are all familiar, and I would perhaps not be justified in again 
explaining its implications, except for the fact that it is my hope that 
I can show in a somewhat more systematic manner than is ordinarily 
shown the premises upon which the maleficent German political 
philosophy rests, and exhibit the manner in which its several parts 
and conclusions are knit together into a logical whole. 

In carrying out this purpose it is not my intention to review the 
acts of which Germany has been guilty, — acts which cry aloud the 
infamy of those who have authorized them, and, I may add, of those 
in other countries, including our own, who have attempted to excuse 
them. But it will be my effort to show that the reasons which have 
been brought forth to justify them have been drawn from a political 
philosophy whose premises support, as, by the Germans, they have 
been made to support, acts which the rest of the civilized world has 
deemed inconsistent with national honor and the demands of justice 
and humanity. 

I shall first set out the postulates of this false political philosophy 
and then attempt to show how it has been possible to obtain for them 
the acceptance and support of an educated, and, outside of political 
life, a moralized people. It is further necessary to say that in this 
paper I shall be concerned only with the Prussian conception of the 
State. With the Teutonic doctrines of government, which will include 
a consideration of German theories of constitutional law and political 
liberty, I shall deal in my second paper.? 

Considering first, then, the postulates of the ruling German politi- 
cal philosophy, we find placed in the forefront the conception of the 
State as an entity of such an exalted superpersonal and mystical char- 
acter as to warrant the attribution to it of divine qualities. 

At all times since first men began to speculate regarding the nature 
of the institutions to whose controlling authority they have found them- 
selves subjected, the idea of divinity has played an important part. 
Among primitive and uncivilized peoples all rules of conduct, whether 
1 Printed infra, p. 266. 
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of law or custom, obedience to which was socially demanded, were 
regarded as divinely decreed. Among many Oriental nations to this 
day a view substantially similar prevails. And among not only these 
peoples but those of Europe and of England the doctrine was for long 
asserted and widely held until comparatively recent times that the 
persons who hold the reins of supreme political power were, if not 
themselves Gods, at least the vicegerents of God. And in the political 
philosophy of Democracy, also, the divine element has not been wholly 
absent, the doctrine being frequently declared that the voice of God 
is to be heard speaking in the voice of the people when authentically 
expressed — vor populi, vox Dei. 

That, however, which distinguishes this State doctrine of German 
political philosophy from these other divine-right theories is that it is 
supported by abstract and metaphysical, rather than by theological 
or dogmatic, principles, and that the divine or superpersonal char- 
acteristics which are dealt with are ascribed not to the government, 
nor, primarily at least, to its rulers, but to that abstract and mystical 
entity which is termed the State, and which is conceived of as employ- 
ing the government and its rulers as but instrumentalities for carrying 
out its ends. 

In juristic philosophy it has been found convenient in all countries, 
in order to give formal and logical consistency to their systems of public 
law, to envisage or picture the State as a political person or corporation 
possessing and uttering a legally supreme will, and thus, in a formal and 
purely juristic sense, as the ultimate source of all commands that may, 
in technical strictness, be termed laws. But this conception, which 
is nothing more than a convenience of thought, and which serves only 
as a peg upon which to hang other juristic concepts, or as a starting 
point from which to attempt a logical arrangement of public-law 
principles, is an idea wholly different from the German doctrine which 
postulates the real, albeit mystical and insubstantial, existence of 
a State-being to the commands of which, as a moral proposition, 
implicit obedience is due, and with ends of its own for the realization 
of which any and every sacrifice of individual well-being may rightfully 
be required. 

Professor John Dewey, in his work, German Philosophy and 
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Politics, has shown in a convincing manner that the formalistic and 
purely abstract character of Kant’s doctrine of the categorical imper- 
ative makes easily possible, if it does not actually encourage, the filling 
in of its contents by the apodictic commands of a superpersonal State, 
and the justifying of any acts which are deemed to advance the inter- 
ests or ends of this mystical being. 

That Kant went even further than this and himself argued the 
existence and mystical character of the State as a being raised above 
the plane of ordinary human existence and above the realm of the 
practical, if not of the, pure, reason, is shown by his statement that 
“the origin of the supreme [political] power, from the practical 
point of view is inscrutable by the people who are under its authority.” 
In other words, he continues, ‘the subject should not reason too 
curiously as to its origin, as if the right of obedience due to it were to 
be doubted.”? Again, of the will of this State he says: 

A law which is so holy and inviolable that it is practically a 
crime even to cast doubt upon it, or to suspend its operation even 
for a moment, is represented of itself as necessarily derived from 
some supreme, unblamable lawgiver. And this is the meaning of 
the maxim ‘All authority is from God’; which proposition does 
not express ‘the historical foundation of the civil constitution, but 
an ideal of the practical reason. It may be otherwise rendered thus: 
“It is a duty to obey the law of the existing legislative power, be its 
origin what it may.” Hence it follows that the supreme power in 
the State has only rights and no (compulsory) duties towards the 
subject.’ 


Elsewhere Kant goes so far as to see in the State a unity resulting 
from a trinity of powers which is obviously patterned after the triune 
character of the Christian God.‘ 

In the philosophy of Hegel, also, we find the State appearing as 
a transcendental being, essentially divine in character. ‘‘The State 
is the march of God in the world; its ground or cause is the power 
of reason realizing itself as will. When thinking of the idea of the 
State, we must not have in our mind any particular State, or par- 

2 Philosophy of Law, 174, Hastie translation. 


3 Op. cit., 174. 
‘ Cf. Duguit, The Law and the State, translation 46. 
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ticular institution, but must rather contemplate the idea, this actual 
God, b¥*itself.’’® 

As thus conceived, it is what we would expect when we find the 
State declared by Hegel to be morally supreme and able to transmute 
into duties to itself whatever rights might seem to belong to its sub- 
jects as individual human beings. “This substantive unity [of the 
State ],” he says, “is its own motive and absolute end. This end has 
the highest right over the individual, whose highest duty in turn is 
to be a member of the State.”*® The State is indeed the reality of 
the moral idea — ‘‘ Der Staat ist die Wirklichkeit der sittlichen Idee.” 

The extent to which German thought, social and political as well 
as metaphysical, has been guided by the doctrines of Kant and Hegel 
is a fact which is commonplace in the history of thought. It would, 
therefore, be unnecessary, even could space be spared, to show how, 
throughout German literature of the nineteenth century, the doctrines 
which have been here indicated were constantly restated and reaffirmed. 
Especially, however, since the outbreak of the present war have they 
been put forth with renewed emphasis and ardor. 

We may, then, take it as a proposition regarding which there can 
be no dispute that German political philosophy, as academically 
taught and as popularly believed, asserts that every independent 
politically organized group can, and should, be viewed as constituting 
the material and phenomenal body of a mystical and inherently divine 
being whose will, when authentically expressed, may not be morally 
or legally questioned by those over whom it claims authority. In 
short, the old doctrine of the divine right of the ruler is replaced by 
the divine right of the State. 

The next step in the German political philosophy is to draw the 
conclusions which logically follow from the premise of the Godhead of 
the State. Two corollaries immediately follow. The first of these is 
the one already indicated that, as transcendentally supreme, no limits 
may be set to its authority —no resistance to its commands in reason, 
justified. This it is to be again emphasized is not the ascription to 
the State of a legal supremacy and absoluteness such as is predicated 


5 Philosophy of Right, Dyde translation, 247. 
* Op. cit., 240. 
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by the analytical jurist, but its endowment with a will whose com- 
mands may not be morally questioned. The second corollary drawn 
is that the State exists as a being that has interests and ends of its 
own that are distinct from those of its subjects whether collectively 
or distributively viewed. This is a doctrine which, to be understood, 
needs some explanation. 

It is commonly believed by all except the most extreme individual- 
ists that men can not realize their potentialities as rational and moral 
beings, except in societies politically organized. By some it is held 
that it would not be possible for the individual even to form the ideas 
of right and wrong and to conceive of himself as a being with moral 
rights and duties if he were not brought into union with others of his 
own kind. It is furthermore generally admitted that regard by 
individuals for the welfare of others furnishes the essential basis of 
morality, and that, therefore, the best good of the individual must 
be stated in social terms. It thus becomes right and, indeed, morally 
obligatory, that the individual should seek the good of the community, 
and, through it, the welfare of all humanity, regard for the future as 
well as for present generations being had. But though thus necessarily 
given a social content it remains true that the individual, as a rational 
and moral being, strives for what he conceives to be his own individual 
best good. Though stated in social terms, the general welfare which 
he feels himself morally impelled to seek is the welfare of other individ- 
uals of the same nature as himself. It is only in the German political 
philosophy that he is taught to have in view the welfare of a mystical 
entity to which a divine character is ascribed, and which is conceived 
of as demanding support as an end in itself. In all other Western 
systems of moral and political philosophy, the maintenance of the 
State ever exists as but a means whereby the welfare of the political 
group or of all humanity may be advanced. 

Even when the German political philosopher so far descends from 
the peaks of pure reason as to consider political rule as a means of 
promoting human welfare, he takes care to preserve for it an absolute 
character. A certain form of it, namely as a national State, is declared 
to be the only perfect type, and as thus manifested to men it is affirmed 
to be the indispensable means, the only rationally conceivable means, 
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by which humanity may reach the ends which reason holds out to men 
as desirable of attainment. So strongly is this absolute doctrine 
stated that we find it asserted that it would be against reason and 
right to seek to substitute a World-State in place of a number of 
disparate national States. Even the establishment of institutions or 
rules that would place a restraint upon the freedom of action of these 
independent state persons in the international field, it is declared, 
would be in violation of their intrinsic rights. ‘The establishment 
of an international court of arbitration as a permanent institution,” 
Treitschke declares, “‘is irreconcilable with the nature of the State.” 
Not, it will be observed, because of results to which it might lead, 
but because it is irreconcilable with the inherent nature of the inde- 
pendent national State as he conceives it to be. In another place he 
declares that it is only when the State is given the opportunity to 
contest with other States and to impose its will upon theirs that the 
opportunity is offered, the milieu provided, for the realization by the 
State of the destiny which its inherent nature points out. 

From doctrines such as these it is but a short step to the laudation 
of war as an instrument or means divinely intended, whereby the 
relative worth of States, standing in essential opposition and antago- 
nism to one another, may be demonstrated. War furnishes the test, 
and its result is declared to vindicate the superior right of the victor 
to existence — the event makes reason and right manifest. Kant, 
indeed, sought for a means whereby international peace might be made 
perpetual, but this aspiration found no response in Hegel or his school, 
and was repudiated with scorn by later political philosophers of 
Germany. ‘The Living God,” says Treitschke, “will take care that 
war shall always return.” ‘The ideal of perpetual peace is not only 
impossible but immoral as well,’”’ he says in another place. ‘Ye shall 
love peace as a means to new wars,” said Nietzsche. ‘War is the 
noblest and holiest expression of human activity” was the doctrine 
declared to the youth of Germany in the official organ of the Young 
Germany (Jung-Deutschland). ‘Were disputes between States to be 
determined by a court and by compulsion exercised by superior 
power,”’ said Lasson as far back as 1868, “‘all the States subjected to 
such a court would cease to be States. . .. Separate States are by 
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nature in a state of war with each other. Conflict must be regarded 
as the essence of their relations and as the rule, friendship as acci- 
dental and exceptional.” 

If this be the relation in which States, as determined by their very 
nature, must and should stand towards each other, it is not strange 
that it should be taught that power, physical might, is the chief end 
for the possession of which in the greatest possible amount the State 
should strive. The Nietzschean influence is here apparent, and indeed 
his doctrine of ‘‘will to power” is found throughout German ethical 
and political writings. “The State is power” springs constantly 
from the mouth of Treitschke. ‘‘The injunction to assert itself,” 
he declares, “remains always absolute. Weakness must always be 
condemned as the most disastrous and despicable of crimes, the unfor- 
givable sin of politics’’ — the sin against the Holy Ghost. 

From premises such as these the rights of small states find short 
shrift, and the morally obligatory character of international customs 
sanctioned by age and general agreement is disposed of without diffi- 
culty. The most solemnly plighted national word remains binding 
only so long as expediency dictates. Cruelties too terrible to be 
described receive complete justification if ordered by the State, even 
if there appear no commensurable justification for them upon the 
ground of practical expediency. The sic volo, sic jubeo of the State 
is sufficient. Indeed, as soon as one has to deal with the welfare of 
a being deemed divine in character, a measuring of means according 
to the end to be realized becomes no longer applicable. And thus, 
when we read of the rapine and devastation committed by the German 
armies of occupation from which, at the most, only slight and ultimate 
advantage could possibly accrue to the German State, one is reminded 
of the statement of Cardinal Newman in his A pologia that it were better 
that the whole world should pass away and all the living beings upon 
it perish in unutterable misery, than that a single sin against God 
should remain unrepented for and unforgiven. 

In broad outlines this is the theory of the State that is today 
dominant in Germany. The evidence for its existence is implicit 
in the deeds that have been committed and explicit in the writings of 
Germany’s leading publicists, historians, moralists, theologues and the 
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utterances of her public men. And yet, because of its mystical and 
abstract character, and because of its atrocious implications, it is not 
strange that we should hesitate to believe that an intellectually en- 
lightened people could possibly have become indoctrinated with it, 
and their views regarding political matters perverted by it. How it 
has been possible to accomplish this result, in appearance so difficult, 
it will now be my task to show. 

The first proposition from which we must start is that the philos- 
ophy which has made Germany a pariah among nations is not only 
political in nature, but political in its origin and propagation. 

It is not a matter for surprise that there should be differences in 
national ideals when different States are in different stages of social 
and industrial development, or when their peoples give assent to 
different religions, or for one reason or another have adopted different 
interpretations of the nature and meaning of human existence. I 
have recently had the opportunity in China of studying and observ- 
ing the ideals and practices of a people who are still in the agricultural 
as distinguished from the industrial and commercial stage of economic 
life, and who accept a religious and ethical philosophy fundamentally 
different from our own; and, examined in the light of these determin- 
ing facts, it has not seemed strange that certain standards of personal 
conduct in China should not be the same as those of the Christianized 
and industrialized western world, and that the hierarchical arrange- 
ment of the virtues should be different from that with which we are 
familiar. But when we find a people of a country like Prussia, and the 
other middle European peoples so far as they have submitted to 
Prussian influence, avowing belief in, and practicing doctrines which 
shock the consciences of all the other peoples of the civilized world 
who are in substantially the same stage of industrial and commercial 
development, and who accept the same religion, and in private life are 
guided by the same rules of morality, we are confronted with a situ- 
ation that demands an explanation. Explanation there must be, for 
it is scarcely conceivable that such a remarkable condition of affairs 
could have come into existence in a purely fortuitous manner. 

Inasmuch, now, as we are unable to find this explanation in a ruling 
metaphysics, or a distinctive religion, or a system of personal morals, 
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or a social order, or a stage of economic life which is peculiar and 
distinguishing, but do find in operation a system of government 
founded upon constitutional and political principles radically different 
from those which find acceptance and application in England, France, 
Belgium, Italy and the United States, then a strong presumption 
is necessarily raised that here is to be found the explanation which 
we seek. And this presumption is still further strengthened when we 
find that the Prussian Government is one which denies to its own 
people the right to determine their own political destinies; which 
asserts that, as a practical proposition, it is not within the competence 
of the popular will of even an intellectually enlightened people to form 
intelligent judgments regarding matters of public policy unless guided 
and controlled by those in political authority; and when we further 
find that the machinery of government is so organized and operated 
that it has the organs or instrumentalities through which it is able 
to create and mold public opinion; when, in other words, we find 
the clergy subjected to strong governmental influence, education from 
the primary school to the university practically monopolized by the 
State, and a system of military service maintained that brings almost 
the entire body of youths of the country under complete and rigid 
governmental control at the very period of their lives when their ideals 
are most susceptible to outside formative influences; and, finally, 
when we find it frankly avowed that it is within the legitimate sphere 
of public authority that the press should be controlled and employed 
as an agency for spreading doctrines favored by those in political 
authority and for discrediting doctrines which are not favored, — when, 
I say, we find all these political conditions it no longer appears strange 
that those in control of the machinery of government should have 
been able, by reiterated action extending over several generations of 
time, to spread among a people and secure the acceptance of doctrines 
which, however false, are surfaced over with a transcendental and 
pseudo-philosophical character, which appeal to patriotism upon 
the emotional side, and which furthermore make a direct bid to 
sordid and selfish interests by justifying every action which will 
tend to increase the political power and material prosperity of the 
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Let me here quote from one who speaks with knowledge. In the 
recent work to which I have earlier referred, Professor Dewey says: 


Germany is the modern State which provides the greatest 
facilities for general ideas to take effect through social inculcation. 
Its system of education is adapted to that end. High schools and 
universities in Germany are really, not just nominally, under the 
control of the State and part of the State life. In spite of freedom 
of academic instruction, when once a teacher is installed in office, 
the political authorities have always taken a hand, at critical 
junctures, in determining the selection of teachers in subjects that had 
a direct bearing upon political policies. Moreover, one of the chief 
functions of the universities is the preparation of State officials. 
Legislative activity is distinctly subordinate to that of administration 
conducted by a trained civil service, or, if you please, bureaucracy. 
Membership in this bureaucracy is dependent upon university 
training. Philosophy, both directly and indirectly, plays anh un- 
usually large rédle in the training. The faculty of law does not 
chiefly aim at the preparation of practicing lawyers. Philosophies 
of jurisprudence are essential parts of the law teaching, and every 
one of the classic philosophers took a hand in writing a philosophy 
of Law and of the State. Moreover, in the theological faculties, 
which are also organic parts of State-controlled institutions, the 
theology and higher criticism of Protestant Germany have been 
developed, and developed also in close connection with philosophical 
systems — like those of Kant, Schleiermacher, and Hegel. In short, 
the educational and administrative agencies of Germany provide 
ready-made channels through which philosophic ideas may flow on 
their way to practical affairs.’ 


It can not be denied, then, that in Germany there exist govern- 
mental agencies fully competent to indoctrinate the people with any 
philosophy which those in political authority may sincerely hold, or 
may, for purposes of their own, desire that the people generally should 
hold. That the powers thus possessed have been employed for this 
purpose in every ccnceivable way is well known. Promises and 
rewards in the nature of political or academic preferment have been 
offered, titles and other marks of social distinction have been granted 
in almost countless number and variety, and threats and punishment 
have not been lacking. And it so happens that those in charge of this 
propaganda have been able, for their purposes, to make use of the 
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ruling metaphysical and moral philosophies inherited from the close 
of the eighteenth and the early nineteenth centuries. Some of these 
philosophies, as for example, of Kant and Fichte and of Nietzsche, 
have been such as, more or less by chance, to lend themselves to 
the uses to which they have been put. In other cases, among which 
the philosophy of Hegel stands preéminent, it seems clear that there 
was present the deliberate intention to provide the basis for the 
supreme and supermoral Prussian State. In the writings also of the 
Prussian school of historians there has been plainly present the purpose 
to teach a system of political ethics and of political ideals which has 
found its fruition in the deeds of the last three and a half years. 
That the abstract and even metaphysical and certainly mystical 
doctrines taught by academic teachers should have been able to exer- 
cise in Germany the influence they have had in the world of practical 
affairs has been due to the fact, already referred to, that all the higher 
servants of the State, military as well as civil, have passed through 
the national universities, and that in these universities philosophy 
has played an unusually large part. In addition there would appear 
to be in the Teutonic mind a predisposition in favor of abstract ideals 
—a predisposition whether innate or cultivated I do not pretend to 
say, but certainly present, as German writers themselves are proud 
to assert. One of the most interesting books called out by the war 
is one published under the title, Deutschland und der Weltkrieg, and 
translated and issued in this country under the title, Modern Germany 
in Relation to the Great War. This volume is a collection of essays by 
eminent German university professors in which the sincere and, I am 
convinced, not unsuccessful, attempt has been made to set out in an 
objective manner the ideals and convictions of the learned classes 
in Germany. In an essay entitled “The Spirit of German Kultur,” 
by Professor Ernst Troeltsch, of the University of Berlin, the author, 
with reference to this mystical or metaphysical Tendenz in Germany, 
speaks of “the German metaphysical and religious spirit.” ‘‘Our 
sense of order,’’ he says, ‘“‘is not founded on its usefulness for material 
and social ends, but emanates, together with the sense of duty, from 
an ideal conception of the spirit which is the rule and law of human 
life and of the universe. . . . The German is by nature a metaphysi- 


262 


THE PRUSSIAN THEORY OF THE STATE 263 


cian who ponders and strives, from the spiritual inwardness of the 
universe, to grasp the inner meaning of the world and of things, of man 
and destiny. It will always be idle to explain the origin and develop- 
ment of this predominant, though by no means universal, character- 
istic. It remains the final German life secret.” 

And later on in the same paragraph he says: 

The Anglo-Saxon freedom of conscience and disestablishment 
of the churehes encounters difficulties, not alone in _ historical, 
political and legal conditions, but likewise in the depths of the German 
spirit itself, to which the Puritanie separation of politico-social insti- 
tutions and purely individual culture is foreign. We regard [the] 
State and spirit as belonging together, and an old inherited instinct 
makes us avoid a separation in the interest of both, despite the diffi- 
culties created by the modern cleavage. 


“A similar metaphysical tendency,” he adds, “though naturally less 
closely connected with the State, holds sway in German art.” 

Upon a statement such as this, alone, one could rest the claim that 
the Germans are predisposed to a political mysticism, and open to the 
acceptance of the divine right theory of their State. 

The last question which I wish to consider is whether it is right or 
endurable that the other nations of the world should tolerate or enter 
into even formal international relations of comity with a people holding 
such a doctrine of the State as I have described. To this the answer 
must be no! 

The rightful scope of tolerance in matters of deed as well as of 
thought should be broadly defined and observed, especially by those 
peoples who have placed liberty of nations as well as liberty of indi- 
viduals high among their ideals. And, were the influence and at- 
tempted application of the perverted political principles which we have 
been considering confined within the territorial limits of the State 
whose rulers and subjects accepted them, it might be possible for the 
peoples of the rest of the world to maintain a position, not of indif- 
ference, or of intellectual neutrality, but of noninterference, confining 
their action to quarantine precautions against infection. But when, 
as is the present case, the world finds itself confronted with a powerful 
people not only possessing all the means for offensive war, but obsessed 
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with a paranoic persuasion of their own superexcellence, and con- 
vinced, as declared by thousands of voices, that to them has been given 
by divine Providence the task and duty of spreading their distinctive 
Kultur throughout the world, and asserting that the national State 
which they have created, and which may select its own means, is the 
instrumentality for realizing this end— when this is the condition 
which confronts the world, no opportunity for the practice of tolerance 
is preserved. The Teutons have themselves denied the principle of 
toleration and asserted that nations weaker than themselves have no 
rights that need be respected. Homo homini lupus, man the wolf of 
man, can be discerned upon their banners. The victory is to the nation 
of the greatest organized military might, and woe to the conquered 
is their only reply to those who are thus overcome. Let those who 
would continue to resist the operation of nature’s law, they have said, 
be left only their eyes with which to weep. 

This folie of grandeur, as the alienists would term it, entertained 
by the German people is, of course, not a necessary logical deduction 
from the Prussian theory of the divine or superpersonal national State. 
But it is undoubtedly one which could not have found such credence 
if it had not been officially spread by a State which its subjects have 
been taught to regard as essentially divine in character. To its 
utterances they ascribe an ex-cathedra character. How otherwise 
can we explain the manifesto put forth at the beginning of the war, 
signed by nearly a hundred of their leading scholars, who found no need 
for argument, but were satisfied to rest their case upon unsupported 
statements of their government, improbable though they appeared 
upon their face to be? Their very civilization, or their Kultur as they 
prefer to term it, they regard as a product of the State, and not of the 
strivings of individual men and women to realize the potentialities given 
them as rational and moral beings. 

When, then, we find these Prussian doctrines of political power 
given a militant phase, and backed by an enormous military establish- 
ment, no alternative is given to the rest of the world but to meet, and, 
if possible, to stamp them out of existence. This aim does not carry 
with it a punitive purpose. The purely vindictive or retributive 
infliction of suffering or of injury in any form can not be ethically de- 
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fended, although Germany’s leading philosopher, Kant, taught the 
doctrine in its baldest form. But force applied for the purpose of 
prevention or deterrence, or of making truth and justice manifest, is 
not only ethically allowed but imperatively called for. Leaving aside, 
then, all questions of territorial boundaries, or other material national 
interests, the world will receive no adequate compensation for the 
enormous sacrifices it has made, unless the final terms of peace are 
such that, so far as is humanly possible, the claims of justice are satis- 
fied by the payment of indemnities to those who have been wronged, 
and by the imposition upon the Germans of conditions which will 
demonstrate to them that theirs is a system of political morality 
which the civilized world will not tolerate, and which also, it may 
be hoped, will tend to convince them that theirs is a system of political 
philosophy which is at once false and opposed to the true interests 
of themselves as well as of all other peoples. 
W. W. WiLLoucusy. 


THE PRUSSIAN THEORY OF GOVERNMENT 


POLITICAL scientists make a sharp distinction between the terms 
“State” and “Government.”’ A State is a group of individuals viewed 
as a politically organized unit. In the eyes of the law it appears as 
a corporate being possessing supreme authority and issuing commands 
in the form of laws addressed to those over whom it claims authority. 
A Government is the machinery or complexus of organs through which 
this state-being formulates, expresses, and enforces its will. 

In my preceding paper ' I dealt wholly with the Prussian conception 
of the State and had nothing to say regarding Prussian conceptions 
of Government. In this paper I shall have little to say regarding the 
Prussian theory of the State and shall devote myself almost wholly 
to a consideration of the Prussian governmental system. Of this sys- 
tem, however, I shall speak of but one of its features, namely, its 
strong monarchical character. In result there should appear what jus- 
tification there is for the demand of the United States and of the 
Entente Powers for a modification of the Prussian system. 

I have referred to the Prussian Government as a strong monarchy. 
This it is not merely because of the constitutional status of the King 
as technically determined by Prussian public law, but by reason of the 
active personal part he is allowed and, indeed, expected, to play in the 
operation of the government. 

As regards his constitutional status, there is a unanimity of opinion 
on the part of German publicists that he is to be regarded as the 
fountain and source of all law and of all political authority. The 
existence of a written constitution is not inconsistent with this theory, 
for the constitution itself is viewed as the product of the King’s will 
and therefore as containing only self-set limitations which he has the 
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legal power to annul by an exercise of the same sovereign authority 
which supported their original establishment. As typical of this view 
we may cite the following statement of the acknowledged leading com- 
mentator on German constitutional law, Dr. Paul Laband. In his 
Staatsrecht des deutschen Reichs he says: ‘‘There is no will in the State 
superior to that of the sovereign, and it is from that will that both 
the Constitution and laws draw their binding force.” 

From this principle as a premise, it is held that the part played by 
the parliament in the law-making process is simply that of expressing 
an opinion as to what the contents of a law shall be. To the opinion, 
thus expressed, the King gives legal effect by promulgating it as a law. 
The real legislative organ is thus declared to be the King. It is by 
an exercise of his will that the breath of legal life is breathed into the 
parliamentary propositions that are submitted to him. 

The constitutional status thus ascribed to the Prussian King stands 
in sharp contrast to that given the British or Belgian King, and, it 
does not need to be said, it is antithetical to that of chief executive 
in the French and American republics. In a republic the constitu- 
tional principle is fundamental that all powers of the government 
are derived by grant from the people. This premise is not necessarily 
inconsistent with the idea of monarchy, and, in fact, the doctrine is 
accepted in the constitutional system of Belgium. Thus the Belgian 
constitution adopted in 1831 declares that ‘all powers emanate from 
the people’; that ‘“‘they shall be exercised in the manner established 
by the constitution,’ and that the executive powers vested in the King 
shall be “subject to the regulations of the constitution.’”’ Contrasted 
with these provisions of the Belgian constitution is the phraseology 
of the preamble of the Prussian constitution, which reads: “We, 
Frederick William, by the Grace of God, King of Prussia, etc., etc., 
make known, etc.”’ 

In Great Britain, if we have regard only to legal theory as distinct 
from actual practice, the Crown is viewed as the organ of govern- 
ment in which sovereignty inheres. It will be observed that I here 
use the term ‘‘Crown”’ as the name of an office or organ of the govern- 
ment and not the term “King” or ‘“Monarch’’; for, since 1688, the 
constitutional principle has been established that the people through 
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their representatives in Parliament may determine who shall be 
entitled to occupy the throne. Thus King George of England lays 
no claim to other than a parliamentary title. And, furthermore, it 
is recognized as a matter of constitutional practice that the represen- 
tatives of the people may withdraw from the Crown any of the inde- 
pendent or so-called prerogative rights which it still has, and that, 
even as to the rights still retained, they must in every case, in practice, 
be exercised at the direction of the King’s Ministers, who are held 
politically responsible to Parliament for the directions which they 
may give. 

In effect, then, so far as the substance is concerned, the Government 
of Great Britain is as subject to the popular will as are the Govern- 
ments of the Republics of France and the United States. There are, 
indeed, not a few who assert that through the operation of her system 
of cabinet control the British Government is more responsive to the 
will of the people than is the Government of the United States. 

In Italy also the parliamentary system has developed which brings 
the control of the acts of the King under the control of his Ministers, 
who are responsible to the elected representatives of the people. 

In sharp contrast with what exists in Great Britain or in Belgium 
and Italy, we find it accepted in Prussia as right and proper that the 
King should exercise a personal influence that in many matters is de- 
cisive. I am here, of course, speaking of the King of Prussia. As 
ex officio German Emperor, he is not vested with independent powers 
nor supposed to exert a personal control in imperial affairs. This 
monarchical authority in the Empire is constitutionally possessed 
by the Bundesrath, which represents the governments of the individual 
States. But, inasmuch as the voice of the Prussian delegation is, 
in practice, controlling in the Bundesrath, and this delegation is subject 
to the control of the King of Prussia, it necessarily follows that the 
Emperor, exercising his powers as Prussian King, is able to exert a 
powerful influence in the Imperial Government. In other words, 
the dissatisfaction in Germany, which at times has been intense, with 
certain utterances and activities of the present Kaiser has not been 
because he has exerted a personal influence, but because he has exer- 
cised it outside of the channels constitutionally provided. 
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This relationship in which the King stands to his popularly elected 
legislative chambers interprets many features of German public life 
which seem strange to English and American observers. It explains, 
in the first place, the fact that it is considered a moral and wholly 
justifiable practice for the King and his personal advisers — “the 
Government”’ as they are called — to control, so far as they are able, 
not only the elections of members to the representative body, but 
by rewards and other forms of political pressure to influence the votes 
of the representatives after their election. It explains, furthermore, 
the policy of the “Government” in playing off one party or faction 
against another, and thus, through the bloc system, obtaining a majority 
vote in favor of action which the Government desires. It explains 
also the fact that not even the first steps have been taken in Germany 
in the development of responsible parliamentary government whether 
of the English or of the French type. It is indeed recognized by all 
German publicists that such a system is absolutely incompatible with 
the German conception of monarchical power. 

The monarchical conception in Germany explains, still further, the 
right which is freely exercised by the ‘Government”’ of dissolving 
the elected chamber whenever other methods of obtaining its support 
for a government measure have failed; and, it may be said, so powerful 
is the official influence that may be exerted in the ensuing election that 
in all cases the result has been that the newly chosen chamber has been 
of the desired political complexion. Von Biilow, in his Imperial Ger- 
many, complains that the Germans lack political ability, by which, as he 
explains, they show a disposition to form a multitude of minor parties 
based not on broad public principles but upon narrow, particularistic, 
and personal interests. It would seem, however, that this failure of 
two or more strong political parties to develop has been due in no small 
measure to the attitude which the ‘Government’ assumes towards 
all political parties. The one strong political party—the Social 
Democrats — which has been formed in German imperial politics, 
is strong in numbers rather than in influence, and, moreover, occupies 
a very particular position, for, as Von Biilow frankly says, it has, from 
the viewpoint of the “Government,” no right to exist. He flatly 


stigmatizes its members as enemies of the German State — enemies 
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for the overthrow of whom any means, including force when possible, 
may rightfully be employed.? As to the reasons why the Social Demo- 
crats are held in such peculiar detestation by the ‘ Government,” 
shortly stated, it may be said that it is not so much their legislative 
program which is disapproved of as it is that their fundamental polit- 
ical doctrines are in conflict with the monarchical conception of the 
Empire and of Prussia. This is made abundantly clear by reading 
between the lines of Von Biilow’s book. 

Finally, it may be said that the monarchical conception in Germany 
explains the open and avowed measures which are taken by the ruling 
authorities to control the formation and expression of a popular opinion 
with regard to matters of public policy. Not only is there kept a 
strict control over unofficial expressions in the press, as the numerous 
prosecutions for lése majesté testify, but, and more especially, govern- 
mentally inspired articles are constantly published in the leading news- 
papers in order that the people shall be led to take a favorable view 
regarding public policies which are approved by the “Government.” 

In summary, then, we may ask: Just what is the part played, 
according to Prussian ideas, by the elected representatives of the 
people in the Diet? Their function is a fourfold one: (1) They con- 
stitute an avenue of information through which the ‘‘Government” 
— the King and his advisers — may learn regarding the economic and 
social conditions of the people and of their desires; (2) they constitute 
an organ of advice,— that is, the representatives, individually, or 
through their collective wisdom, give what amounts to advice to those 
in authority; (3) they criticize the acts of the Government, — bring 
its acts, or many of them at least, to the bar of public opinion; (4) 
they have a veto power over the matters enumerated in the constitution. 
This veto they can exercise by refusing, by a majority vote, to approve 
legislative propositions laid before them by the King. But, even in 
this negative sense, it is to be observed that they can not prevent the 
execution of any laws already enacted by refusing to approve the 
necessary appropriations. If these appropriations are not made by 
the chambers, the King is generally conceded to have the constitutional 


? These statements are discreetly omitted by the former Chancellor from the 
second edition of his work issued since the beginning of the war. 
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right to raise and expend what funds are necessary in order to carry 
out the laws already upon the statute books. This Prussian theory 
of the budget is based upon the doctrine that inasmuch as only the 
will of the King is competent to create law, the Diet can not, by its 
action, defeat the operation of law. 

The function which the chambers perform in the creation of law 
is thus limited to the vetoing of propositions of new law of which they 
disapprove. And even as to the new law which is approved by them, 
the constitutional theory is, as has been said, that the part played by 
the chambers in its establishment is limited to a participation in the 
determination of the substance or material content of the law. That 
which gives legal life and force to this substance is the will of the King 
as manifested by his promulgation of the project in his name as law. 
And it does not need to be said that the King is at all times free to refuse 
to promulgate propositions which have received the assent of the 
chambers.* 

Starting, then, with this explanation of the character of the Prus- 
sian monarchy, we may proceed to inquire the rational, that is, the 
utilitarian or ethical basis upon which it is rested by its supporters. 
And here, in order to keep our thought clear, it will be necessary to 
distinguish between the grounds upon which the King founds his per- 
sonal claim to the throne and the arguments which uphold the insti- 
tution of monarchy itself as a form of government. 

As regards this latter phase of the question it is to be observed, 
first of all, that the Prussian people have never been given any real 
opportunity to decide for themselves whether they wish to be monarch- 
ically ruled. They certainly had no say as to the original establish- 
ment of this form of government and they have never been given a 
chance to declare whether they wish to maintain it. It is, however, 
fairly certain that in Prussia there are few persons who would wish 
to abolish monarchical rule if they could. It is true that the Social 
Democratic party, with its very large membership, is strongly insistent 


* The paragraphs dealing with the functions of the legislative chambers in 
Prussia are taken from an article by the author entitled “The Prussian Theory 
of Monarchy,” which appeared in the American Political Science Review for 
November, 1917. 
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that the exercise of all royal powers should be brought under parlia- 
mentary control, but they do not advocate the abolishment of the 
monarchy itself. All parties are agreed that Prussia needs a strong 
executive: the only dispute is as to the political responsibility under 
which the executive shall act. 

Prussian publicists are not content, however, to argue the merits 
of monarchy for Prussia upon purely rational and pragmatic grounds. 
Instead, we find it constantly asserted that the German people are 
inherently monarchically-minded; that Providence as manifested in 
Prussian history has given a sacrosanctity to monarchy which raises 
it, as an institution, to a plane where it is no longer necessary contin- 
uously to apply the touchstone of practical utility and consonance 
with desires of the people. At times, indeed, we find it argued that 
monarchy has in itself inherent qualities which point it out as the best 
form of rule for all peoples and under all circumstances. But still 
more frequently we find it maintained that, for the German peoples, 
at any rate, its value is so absolute that even to question it is a political 
impiety. In other words, throughout German political writings we 
find a tendency to ascribe to monarchy in general, and to Prussian 
Monarchy in particular, an ontological or metaphysical perfection 
that shuts out utilitarian argument. In this sense monarchy is 
mystically conceived and takes its place alongside the transcendental 
conception of the State with which I dealt in my former paper. 

It is, however, not necessary to stress this point of the Prussian 
justification of monarchy in the abstract, for the existence of monarchy 
is necessarily implied not only in the repeated denials that the governed 
have the right to determine the form of government which they will 
have, but also in the claim of the Hohenzollerns that they have a per- 
sonal and indefeasible right to the throne. 

Kant, in his Philosophy of Law (p. 170), declares that from the very 
nature of government the executive function of the supreme ruler 
should be regarded as irresistible. He denies that resistance to royal 
oppression is ever justified. “If,’”’ he says, “the ruler or regent as the 
organ of the supreme power proceeds in violation of the laws... 
the subject can interpose complaints and objections to this injustice, 
but not active resistance” (p. 175). And a little later on he says: 
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“There can not even be an article contained in the political consti- 
tution that would make it possible for a power in that State, in case 
of transgression of the constitutional laws by the supreme authority, 
to resist or even to restrict it in any way.”” Thus we find it stated not 
merely as an advisable principle of constitutional law that the King 
should be above the law, but as metaphysically involved in the very 
idea of political rule. 

In truth, German publicists are only logical when they deny that 
the wishes of the governed should determine the form of the govern- 
ment of the State, for if, as they assert, the State does not exist prima- 
rily for the welfare of the governed, why should their consent be sought? 
Hegel contemptuously refers to the people as that part of the State 
which does not know what it wants, anyway. Professor Troeltsch, 
of the University of Berlin, in a paper published since the war began, 
speaks with approval of the fact that German writers have “opposed 
the democratic fiction that the State is an institution created by 
the individuals for their own security and happiness.’”* And in the 
same volume of essays in which this commendation is made, Professor 
Otto Hintze, also of the University of Berlin, speaking of the Prussian 
system of rule, has this to say: 

It is a form of government which does not seek primarily the 
comfort and happiness of the individual, but rather the power and 
greatness of the State, since without the latter general prosperity 
can not be secure. This system, which has made the relatively large 
standing army the backbone of a central administration, that takes 
cognizance of every man and every penny, that teaches self-denial, 
order and conscientiousness in civi] as well as military life, and that 
has accustomed its citizens rather to fulfil their political duties than 
to aim at the increase of their political rights... It opposes a 
transformation that would place the government in the hands of 


changing majorities and subject the army to corrupt parliamentary 
influences —a statement true not only of Prussia but of entire 


Germany. 


The paragraph which I have quoted I consider a very illuminating 
one. In it we obtain, I think, an accurate view of the dominant 
Teutonic conviction as to the relation that exists between the welfare 


‘ “The Spirit of German Kultur,” in the volume entitled Deutschland und 
der Weltkrieg, published in 1915. 
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of the State and the welfare of its people, ‘Seek ye first the Kingdom 
of the Hohenzollerns,”’ the people are told, and take it as a matter of 
faith that, despite the sacrifices that may have to be made, all will 
ultimately be for your best good. Do not ask for a participation in 
your own government, because that will weaken the executive power 
of the State, to weaken which, as Treitschke has said, is the crime of 
political crimes, the sin against the Holy Ghost. 

In result, then, the Prussian people are taught, and have very 
generally come to believe, that, viewed metaphysically, the affairs of 
this world are so ordered that it is irrational for them to demand the 
right to determine for themselves the form of government to whose 
control they shall submit, or to claim a participation in its operation. 
Thus the German people have come to feel that they are free so long 
as they have the liberty to exercise their faculty for abstract reasoning. 
And, by a remarkable intellectual feat, they have come to believe that 
this reason tells them that they do not need to keep their institutions 
of learning free from political influence. Thus, though they reserve 
to themselves what they call inward or rational freedom, they sur- 
render control of the schools and universities which tell them what this 
Reason teaches. Their writers sometimes lay stress upon the point 


that private citizens participate actively in local governments, but the 


status and powers of these governments are fixed by the central govern- 
ment in which they are taught to believe they have no ethical or 
rational right to control. ‘‘We understand . . . by self-government,” 
says the eminent Professor Gustav von Schmoller, ‘the administration 
of the municipalities and other communal units by citizens them- 
selves, with more or less independence as regards the state authorities 
and officials.”* This independence, even if more rather than less, 
relates to matters only of local concern, that is, to matters of business 
methods and administration, and has no relation to the general political 
policies of the State itself. 

Perhaps I can make this German conception of freedom plainer 
if I say that the Germans have come to attach such a high regard to 
order, unity, and system that they look askance at the variety and, 

’ “The Origin and Nature of German Institutions,” included in the collection 
of essays published in 1915 under the title Deutschland und der Weltkrieg. 
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to them, disorder, that results where freer play to individual interests 
and desires is allowed. In other words, the typical German is content 
to have his life minutely regulated if he can feel himself secured from 
the interference or annoyance of the unregulated actions of others. 

Let me again quote from the volume of essays, published since the 
war began, in which some of the best known university professors 
attempted in sober and scientific manner to interpret German ideals 
to the rest of the world. In his essay entitled “The Spirit of German 
Kultur,” Professor Troeltsch says: 

It accords with a strong monarchy, such as we require, that its 
hand should be felt everywhere, both in great and little things. 
Personal freedom and human dignity do not suffer thereby in the 
least. While public servants are placed in a safer and more inde- 
pendent position, owing to the rights guaranteed to them by the laws, 
than in democracies, the average citizen experiences absolutely no 
repression through the monarchy. . . . We, at any rate, consider our- 
selves in many respects freer and more independent than the citizens 
of great democracies. 


And, several pages later on, he continues: 


All the things here mentioned — monarchy, army, school, adminis- 
tration and economy — rest upon an extraordinary instinct for order, 
combined with stern discipline and an earnest sense of duty.... 
Order and duty, solidarity and discipline, are the watchwords of our 
officialdom, of associations and corporations, of large and small busi- 
ness concerns, of our labor unions, and of the great social insurance 
undertakings. Method and system are the principles of scientific 
work and technical arts, of education and social legislation. 


The dominating influence of regulation and order, Professor 
Troeltsch says, is evident even in the aesthetic arts, for he continues: 


Even free artistic temperament and imagination do not move 
only in the sphere of inspiration and mood, but seek, precisely in the 
‘ase of our greatest men, to take their place in the general psychic 
development, in the cosmic conception and in the scheme of moral 
achievement. No examples need be mentioned, for this is the char- 
acteristic trait of the German which strikes strangers first of all. 


Finally, upon this point Professor Santayana, of Harvard, speak- 
ing of the very special meaning given to the idea of freedom in German 


philosophical thought, says: 
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It does not refer to any possibility of choice or to any private 
initiative. It means rather that sense of freedom which we acquire 
when we do gladly and well what we have to do anyhow... . [It] 
is like the freedom of the angels in Heaven who see the face of God 
and can not sin. It lies in such a deep love and understanding of what 
is actually established that you would not have it otherwise; you 
appropriate and bless it all and feel it to be the providential expression 
of your own spirit. You are enlarged by sympathy with your work, 
your country and the universe, until you are no longer conscious of 
the least distinction between the Creator, the State and yourself. 
Your compulsory service then becomes perfect freedom.*® 


Having ascribed at least a quasi-divinity to the State, and with 
such a philosophical conception of freedom as this, it becomes clear 
how a people who justly pride themselves upon an intellectual develop- 
ment that extends throughout the whole community, can yet content 
themselves with surrendering control over not only the details of their 
everyday life, but the broad domestic and international policies of 
their government. Thus, step by step, the argument proceeds: The 
State is a divine being, or, if metaphysical be preferred to theological 
terminology, it is a mystical entity in which the unity of a people as 
a subjective idea of Reason becomes objectively Real. In either case, 
power in the greatest possible amount is of the essence of this State- 
being. The exercise of this power is vested in the executive. Re- 
straints upon the free exercise of this executive power operate to lessen 
its effectiveness and therefore can not be justified. A division of it 
necessarily weakens it, and, therefore, a strong monarchy is the best 
type of government.’ 

In order, however, that the argument which deprives the people 
of all rights of control over their national government may be com- 
plete — in order that, as it were, the wheel may swing full circle, one 
further step has to be taken, and this is to have it absolutely determined 
for them who their monarch shall be. This step is taken when they 
acquiesce in the claim of their King that to him belongs the crown as 
an original personal right, and not as a grant from his people. This 


§ The New Republic, August 28, 1915. 
7 “Since the State is primarily power, that State which gathers authority most 
completely into the hand of one and there leaves it most independent, approaches 
most nearly to the ideal.’’ — Treitschke, Politics, I, 13. 


ite 


THE PRUSSIAN THEORY OF GOVERNMENT 277 
right the present King has seized every possible occasion to assert 
as belonging to him as the head of the Hohenzollern family. 

In Bremen, on April 21, 1890, the Kaiser said: 

The fact that we have been able to achieve what has been achieved 
is primarily due to the fact that in our House the tradition prevails 
that we regard ourselves as appointed by God to reign over the 
peoples whom we have been called to rule, and to guide them in 
accordance with their welfare and the furtherance of their material 
and spiritual interests. 


In Berlin, on February 20, 1891, he said: 


You know that I regard my whole position and my mission as 
one entrusted to me by God, and that I am called upon to execute 
the mandates of a Higher Being to whom I shall hereafter have to 
render account. 


In a speech delivered August 25, 1910, he said: 


Here [in K6nigsberg] my grandfather again, by his own right, 
set the Prussian crown upon his head, once more distinctly emphasiz- 
ing the fact that it was accorded to him by the will of God alone... . 
and that he looked upon himself as the chosen instrument of heaven. .. . 
Looking upon myself as the instrument of the Lord, without regard 
to the opinions and intentions of the day, I go my way. 


In his proclamation to the Army of the East, in 1914, the Kaiser 
said: 
Remember that you are a chosen people. The spirit of the Lord 
has descended upon me because I am the Emperor of the Germans. 
I am the instrument of the Almighty, I am his sword, his agent. 
Woe and death to those who shall oppose my will. Woe and death 
to those who do not believe in my mission. . . . Let them perish, 
all the enemies of the German people! God demands their destruc- 
tion, God who, by my mouth, bids you to do His will. 


In these and other utterances it is clear that Wilhelm regards 
himself as individually selected by God to direct the political destinies 
of his people. If, however, we seek to learn the exact logical steps or the 
mental processes by means of which he has arrived at this conviction, 
we find no clear guidance, for he has not thought it fit, or deemed it 
necessary, thus far to take the world into his confidence. We are 
therefore obliged to speculate as to this with such guidance as we 
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may obtain from other sources, or with reliance upon reasonable 


probabilities. 

There would appear to be no evidence that the Kaiser believes 
that in any explicit and unmistakable manner God has spoken directly 
to him, giving to him the political mission which he claims to have. 
Nor has it been reported that he claims ever to have had an apocalyptic 
vision in which this endowment of authority was made. Not in this 
direct and immediate sense, then, does the Kaiser claim to be the 
vicegerent of God. Rather, I think, he is convinced that, as Hegel 
taught, there is a rationality to human history; that in the unfolding 
events of this world there can be discerned a divine or providential 
factor; and that, regarded in this light, his right to rule is but a part 
of the divine right of the Hohenzollern family to rule, of the divine 
right of Prussia to take the leadership of the Teutons, and of the 
divine right of the Teutons to exercise the dominant authority in the 
world. 

The divinity which thus does hedge him about is strictly personal 
to himself. Its aura does not include other officials within its influence. 
“Tn our country,” said Professor Wilhelm Ostwald, soon after the out- 
break of the war, ‘‘God the Father is reserved for the personal use of 
the Emperor. In one instance He [God] was mentioned in a report 
of the General Staff, but it is to be noted that He has not appeared 
there a second time.” ® 

Fernau, himself a German, in his work The Coming Democracy, 
has a chapter entitled ‘The Basis of Dynastic Power,” in which he 
shows that in Germany allegiance is due not to the constitution or to 
the State but to the person of the ruler. He points out that by Article 
64 of the Imperial Constitution the soldiers swear fealty not to the con- 
stitution but “to render unconditional obedience to the orders of the 
Emperor’; and that by paragraph 108 of the Prussian Constitution 
it is expressly provided that “‘a swearing-in of the army upon the 
constitution of the country does not take place.” 

“Tf any one still has doubts on this subject,” says Fernau, “let him 
read the proclamations and speeches of William II. ... In William 


§ In an interview, extracts from which were published in the Paris Temps, 
November 26, 1914. 
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II’s speeches, wherever they relate to the army, we find the possessive 
pronoun of the first person; my army, my guard, my engineers, my 
officers, my soldiers, my fleet, etc. . . . At Breslau on December 2, 
1896, he says: ‘The more the people shelter themselves behind catch- 
words and party considerations, the more firmly and securely do I 
count upon my army, and the more confidently do I hope that my army, 
either without or within my realms, will wait upon my wishes and my 
behests. You are called upon, in the first place, to protect me against 
internal and external foes! ’”’ 

This does not mean, however, that the King rests his rights of 
sovereignty upon the patrimonial idea that Prussia, its people and their 
lives, belong to him as property. This theory is, indeed, consistent 
with the divine right theory, but not a necessary consequence of it. 
That is to say, it can be held that by divine intendment the realm and 
its people and their goods have been placed as property in the posses- 
sion of the King. But, on the other hand, it is equally possible to hold 
that it is the divine will that the supreme ruler of a State should act 
only as a trustee for his people. That the present Kaiser regards 
himself as a trustee in this sense and not as an owner of sovereignty 
is, I think, certain — certain at least if we may accept his own words. 

To just what extent the divine right doctrine of the monarchy, 
and of the Hohenzollern family to the throne of Prussia, prevails gener- 
ally in Prussia it is difficult to say. Certain it is that it finds no 
emphatic support in the writings of the present-day German political 
philosophers and constitutional jurists; and yet, upon the other hand, 
we find practically no formal adverse criticisms of it. This remarkable 
silence upon this point would possibly indicate that the scientific 
mind is not able to accept it, but that for prudential or other reasons 
it is thought best not to criticize it. As throwing some light upon 
professional reticence upon this point is the incident referred to by 
Mr. Dawson, a well-known authority on conditions in Germany. 


In 1902 [he says] the Breslau Professor of Jurisprudence, Dr. 
W. Schiicking, in the course of a lecture on the question whether the 
succession to the throne could be regulated by law, remarked that 
he would ‘“‘pass over the doctrine of monarchy by God’s grace as being 
a non-juristic question.” He was denounced by a hearer —a fact 
which tells its own tale—in a Berlin conservative newspaper, and 
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soon after received a warning from the Minister of Education con- 
taining the reminder that “‘he might teach what he wished, but he 
must always reckon with the possibility of his services being no 
longer required.’”’ Later interferences with his liberty led this inde- 
pendent-minded teacher to leave Prussia for one of the more tolerant 
German States.°® 


The most specific discussion that I have found upon the Kaiser’s 
claim to divine right is that of Dr. Otto Hintze, Professor of History 
of the University of Berlin. Writing since the beginning of the war, 
he denies that the German people now accept such exalted concep- 
tions as those, for example, of Frederick William IV. In criticizing 
the utterances of the present Kaiser, he says that they are without 
significance from the standpoint of constitutional law — which no one 
that I know of has ever asserted — and then gives the following inter- 
pretation of what is believed upon this point. ‘Our rulers,’”’ Professor 
Hintze says, ‘‘declare themselves to be such ‘by the Grace of God.’ 
... The meaning of this characterization from the viewpoint of 
political law is simply that the royal power was not granted by the 
people, but that it exists upon ancient, historical right that has grown 
and refined coincident with our history, thus proceeding from a com- 
bination of factors which piety may be inclined to ascribe to a higher 
dispensation.” !° 


® Dawson, What is Wrong with Germany, p. 64. 

10 Treitschke, in his Politics (I, 58) says: “The claim to rule by the grace of 
God is no more than a devout aspiration which does not attempt to formulate a 
mystical and spiritual right to power, but simply to assert that the inscrutable 
will of Providence has decreed the elevation of a particular family above its rivals. 
Piety is a fundamental requirement in a monarch, since the notion that he stands 
immeasurably above all other men may actually unsettle his reason, if it be not 
balanced by personal humility which compels him to acknowledge himself God’s 
instrument. All this does not abrogate the axiom that it is the nature and aim 
of monarchy to be of this world. Genuine monarchy does not aspire to partner- 
ship with the Almighty. On the other hand, monarchy stands opposed to repub- 
licanism. In a republic, authority is founded upon the will of the governed, while 
in a monarchy it is derived from the historical claim of a particular family and 
concentrated in the will of one man who wears the crown and who, though sur- 
rounded by more or less responsible advisers, ultimately decides every question 
himself.” 

The recognition by Treitschke of the Providential element, of course, gives 
to monarchy and to the reigning family a supra-rational or transcendental basis 
of right. 


a 
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If this be a fair statement of the scientific position, as held in the 
higher institutions of learning, we may have little doubt that when we 
descend to popular opinion the opinion is general, except of course 
among the Social Democrats, — a very considerable, but as yet politi- 
cally uncontrolling exception, — that the King and Kaiser does rule 
by a divine delegation of authority. 

We come now to the final point which I wish to discuss in this 
paper, which is this: Granting that there exists in Prussia the char- 
acter of monarchical government which I have described, What concern 
is this to the peoples of other States? And, in view of the generally 
acknowledged principle of international law, that one nation is not 
presumed to have the right to bring pressure to bear upon another 
State to compel it to change the form of government, with what right 
or justice are the Entente Powers now demanding, as a condition of 
permanent peace, that Prussia shall effect a radical change in her scheme 
of political rule, or at least in the principles upon which it is founded, 
and upon which, in the past, it has been operated? 

The answer to this question, shortly stated, is this: 

As regards the particular monarch now reigning, it has appeared 
that he and the advisers by whom he has seen fit to surround himself 
have no respect for their own covenanted word and no regard for the 
rights of other peoples as sanctioned by long-established rules of inter- 
national law. For the sake of securing his own end he has shown no 
compunction in visiting upon wholly innocent persons — the Belgians, 
for example— immeasurable and irremediable injuries. This he 
has justified to himself as an agent of the Almighty, and, acquiescing 
in this claim, the people of Germany have been led to support him. 
Giving motive force to his acts has, of course, been the assumption 
that he is the legislative mouthpiece and the executive arm of a tran- 
scendent being, the National State of Germany, which has for its aim 
and mission to spread throughout the world that Kultur which it has 
itself created. 

When thus conceived it is clear that the Prussian conception of 
monarchy assumes a significance which leaves it no longer a matter 
with which only the Germans themselves are concerned. Until this 
doctrine is discredited there can be no possible security to other peoples. 


a 


282 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It is, therefore, a matter of the merest precaution and self-defense 
that the Entente Powers and the United States should demand of 
the German people that, if they wish to continue to be monarchically 
governed, they should eliminate from their political philosophy and 
from their constitutional practice the features which have made pos- 
sible the policies which their government has adopted. 

The demand, therefore, of the Allied Powers that Prussian autoc- 
racy be overthrown is not based upon a claim upon their part that they 
have a right to impose their own political ideas upon the Germans, 
for if this were so they would subject themselves to one of the chief 
indictments which they have brought against the Prussians. Rather, 
their contention is compacted of two convictions: That only thus 
can they obtain treaty agreements the binding force of which they 
can have an assurance will be respected; and that only thus will it 
be possible to prevent a continued acceptance by the German people 
of political principles and of national policies which not only furnish 
a constant menace to international peace and comity, but threaten to 
destroy civilization itself. As it now appears to the United States and 
to the Entente Powers, but two alternatives appear tolerable. Either 
the political power of Germany must be so weakened that it can no 
longer endanger the world, or it must be taken out of the autocratic 
control of those who have so misused it. 

Stated in other words, the conviction of the Entente Powers is 
that this much at least may be said of democracy: That released 
from false teaching imposed upon them from above, and left free to 
form and express their own judgments regarding matters of public 
policy and of public morality, no intellectually enlightened people will 
adopt or support such policies as have been framed by the autocratic 
rulers of Germany and sought to be executed as divine commands. 
This, then, is the real meaning of the demand that the world must be 
made safe for democracy. Never again must it be possible for a 
few men intoxicated with their own power and demented by a belief 
in the divine origin of their own authority to plunge a whole world 
into an abyss of horror and suffering. 

W. W. 


WHAT IS MEANT BY THE FREEDOM OF THE 
SEAS 


FREEDOM is a relative term. It. involves limitations as well as 
rights. There is no such thing as absolute freedom of any kind. A 
man is free only when his neighbors are limited. The matter is one 
of adjustment. As to the seas, the question is not one of ‘‘ whether,” 
but of “how much.” It is, therefore, not surprising that there is a 
wide divergence of opinion as to what the term “freedom of the seas”’ 
means. 

Each world Power has certain major and certain minor interests, 
and it is from this point of view that each fixes its definition of terms. 
Possibly peace will come about through an agreement on phrases, the 
divergences of opinion appearing only on conference; but when this 
country speaks of the “freedom of the seas’’ as a necessary peace term, 
it states nothing more definite than if it had said, © we want peace with 
honor.” 

Freedom of the seas in time of peace is so generally acknowledged 
that it is hard to realize it was not so very long ago, as the course of 
history runs, that America fought for this principle. For a long time 
it was strenuously asserted that the cruisers of one nation might law- 
fully search merchant vessels of another nation in time of peace. 
Algiers, Tripoli, Tunis, and Morocco, in the early part of the last cen- 
tury, supported themselves by tribute levied on commerce as an alter- 
native to piratical depredations. America’s first military excursion 
to Europe put a stop to this practice. 

Since the freedom of the seas in time of peace is now questioned 
by no one, this can not be the intent of the term today. Neither 
does it mean that all countries shall have free access to the seas, or 
that tariffs and other restraints upon commerce over the seas shall 


be removed, or that canals, straits, and other waterways shall be 
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unfortified and internationalized. While the security or freedom of 
commerce of various nations might depend to a large extent upon 
conclusions reached on these subjects, yet they are problems other 
than are included in the term under consideration. 

In our note to Great Britain of December 26, 1914, this country 
said it “‘confidently awaited amendment to a course of action which 
denied to neutral commerce the freedom to which it was entitled by 
the law of nations.” In our note to Germany of July 21, 1915, we 
insisted that Germany and ourselves were ‘‘both contending for the 
freedom of the seas.”” The only questions involved were those of 
commerce in time of war on the open seas. 

Had international law been strictly observed by belligerents, 
neutral commerce might have been carried on during this war with 
little substantial interference; but the illogical compromises in inter- 
national law, involved in subtlety and technicality, made the claims 
of belligerents seem sound, and the demands of neutrals, in the words 


of Mr. Asquith, a web of “juridical niceties.” A belligerent had a 
right to visit and search a neutral ship and if, upon examination, the 
vessel was found to be engaged in unneutral service or to be carrying 
contraband of war intended for the enemy government or armed 
forces, he had the further right to capture and condemn. A bellig- 
erent had the right to blockade, not an enemy country, but merely 
enemy ports, and to capture and condemn any vessel trying to break 
such blockade. These were the only exceptions to universal equality 
of right upon the seas.1 Enemy vessels were subject to capture, but 
enemy goods (except contraband) under a neutral flag were safe. 

In actual practice, had the law been regarded, very little oppor- 
tunity would have been left to interfere with enemy trade. If the 
original commercial transaction had ended in a neutral country, a 
new contract could have been made to sell to a belligerent and there 
would have been no right of interference even with contraband. Visit 
and search would merely have indicated that the merchandise was 
intended for a neutral country, and the transaction could have been 
so framed that this would unquestionably have been the fact. The 
right to blockade an enemy’s ports and coasts was of considerable 


1 Note of Department of State to British Government, March 30, 1915. 
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importance when there was great difficulty of shipment and of trans- 
shipment. It means little in view of present transportation oppor- 
tunities, particularly where a country is practically surrounded by 
neutrals. Under international law as it existed prior to the war, 
belligerent rights were so circumscribed that for all practical purposes 
neutrals might have traded almost as freely as if private property 
(except enemy vessels) had been immune from capture. 

Secretary of State Lansing requested the American Institute of 
International Law, meeting at Havana on January 22, 1917, to con- 
sider a code of neutrality. The code presented was the private work 
of one of the members of the Institute and was referred to the national 
societies of international law for consideration and future action. 
While not authoritative, yet it may be regarded as representing the 
American point of view. The code contained a declaration that private 
property at sea was inviolable, but “if [ships carry] contraband, this 
may be confiscated or destroyed by the captor.” 

The historical American demand (and in the light of this, one 
must determine what we mean by freedom of the seas) was contained 
in the instructions to the American Delegation to the First Hague 
Conference: 

As the United States has for many years advocated the exemp- 
tion of all private property not contraband of war from hostile 
treatment, you are authorized to propose to the Conference the 
principle of extending to strictly private property at sea the 
immunity from destruction or capture by belligerent Powers which 
such property already enjoys on land as worthy of being incor- 
porated into the permanent law of civilized nations. 


The rule respecting private property on land was framed by the Peace 
Conference of 1907. Article 46 stated:— ‘Private property .. . 
must be respected” and “can not be confiscated.”’ But by Article 53 
an army of occupation might seize the same class of goods as we regard 
as contraband, subject to restoration and compensation, on the 
conclusion of peace. 

We therefore propose that the seas be free for everything except 
contraband. That is our kind of freedom — not perhaps so idealistic 
as a more unlimited freedom, but perhaps more practical. 
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So long as a doctrine of contraband is recognized, the same kind 
of indefiniteness, the same possible subterfuge, the same dangerous 
misunderstandings that at present exist, will continue. If belligerents 
are allowed to fix their own contraband lists (even upon notification 
and even though only absolute contraband is contemplated) there will 
be room for differences of view and interpretation. The doctrine of 
continuous voyage prior to this war was limited specifically to abso- 
lute contraband. During this war it has been developed into a theory 
of ultimate consumption covering absolute, conditional, and non- 
contraband, and unless eradicated from the law of nations will always 
play havoc with neutral commerce. There is no logical distinction 
between supplying civilians with food and supplying an army with 
food. The more civilians have, the more will be released to the army. 
The Declaration of Paris, thought to have been so well engrafted on 
international law that a violation would be impossible, has practically 
become a dead letter during this war, because while a neutral flag 
covered enemy goods, and neutral goods on an enemy vessel were 
immune from capture, there was an exception of contraband — and 
practically everything has been made contraband! Immunity of 


private property at sea must include contraband, or freedom of the 


seas will mean nothing. 

Recognizing this, the British Government, in the Hague Confer- 
ence of 1907, proposed that contraband be entirely abolished. Twenty- 
six states supported the British proposal; five (Germany, France, 
Russia, the United States, and Montenegro) voted against it; four 
abstained from voting; and nine states took no part at all. It was 
evident, however, that the law of blockade involving the doctrine of 
continuous voyage was necessarily connected with consideration of 
the abolition of contraband. It was feared that an agreement on the 
abolition of contraband alone would leave an opportunity through 
a loose interpretation of the law of blockade to negative what was 
apparently conceded. As was said by Dr. James Brown Scott,’ 
“Marschall von Bieberstein was eminently justified in conditioning 
his approval of the proposed immunity of private property upon an 
agreement upon contraband and blockade.”’ 

? The Hague Peace Conferences of 1899 and 1907, Vol. I, p. 705. 
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The purpose of a naval blockade is to reduce a fortress or other 
place of military occupation. The purpose of a commercial blockade 
is to affect noncombatants and to produce such distress among them 
as to bring pressure to bear upon the enemy government to make peace. 

Along with the abolition of contraband must go the abolition of 
commercial blockade, if the seas are to be free. This was supported 
by the draft presented to the Havana Conference. “The commercial 
blockade both of the belligerent ports and the maritime zones along 
belligerent coasts is formally forbidden, no matter what the means 
by which the blockade is to be effected.” 

The American doctrine would further extend immunity to enemy 
merchant vessels. We refused to enter into the Declaration of Paris 
because it did not go this far. England, with its large merchant fleet, 
particularly in view of the development of the submarine, may find 
its major interest in supporting this doctrine against which it has 
always contended. Germany and Austria supported the American 
proposal at the Second Hague Conference, but possibly their views may 
have changed in view of the effectiveness of the submarine. At any 
rate, the offensive power of all nations to destroy the merchant fleets 
of their enemies has been greatly enhanced. Opposed to Great 
Britain’s supremacy at sea is the fact that her merchant marine is so 
much larger than that of any other Power and her dependence upon 
it so much greater, that an agreement on this point might seem more 
important to her than heretofore. It is inconceivable, however, that 
an agreement can be reached which would allow the capture but for- 
bid the destruction of enemy ships. Such a distinction disregards 
belligerent necessities. Either enemy merchant vessels must be free 
from capture and destruction, or it must be agreed that immunity 
extends neither to life nor property on an enemy ship. Granted that 
an agreement can be reached on either one of the above alternatives 
or the other, there is nothing indefinite about the proposition, and 
what international law needs more than anything else is certainty. 

“Freedom of the seas”’ means abolition of the doctrine of contra- 
band and of commercial blockades, and of the right of capture or 
destruction of enemy vessels. Any doctrine of contraband involving 
changing lists of material, notification, illogical distinction between 
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civilians and armed forces, questions of continuous voyage and ulti- 
mate consumption, merely cause confusion and different interpretations 
which threaten to and do involve neutrals. Commercial blockades 
involve some of these difficulties. There can be no certainty while 
such doctrines remain in the law. To permit capture but condemn 
destruction of enemy merchant vessels is likewise illogical, and is a 
law that will never be observed. The two must be taken together. 
Either the law must allow both or neither, and neutrals must act 
accordingly; but if the law is either way, it is neither illogical nor 
uncertain. So long as there is certainty of rule and the same prin- 
ciple is applicable to either method of interference, the greatest danger 
—that of uncertainty — will be avoided. 

Freedom means certainty of clear rights. The demand for the 
freedom of the seas means that international law must be made logi- 
cal, that the cobwebs must be swept away, that legal quibbles must 
be avoided. As Mr. Root said in his instructions to the American 
Delegation at the First Hague Conference: ‘‘Misunderstandings re- 
garding the rights and duties of neutrals constantly tend to involve 
them in controversy with one or the other belligerent.”’ 

The historical American doctrine of immunity of private property 
at sea (including enemy vessels, but excepting contraband) is, on anal- 
ysis, not only involved but will not avoid the present equivocations. 
Everything will be called contraband, and whether intended for neu- 
trals or for belligerents, a doctrine of ultimate consumption, supported 
not by fact but by inference, will be applied. The Declaration of 
Paris will have no force. Enemy ships themselves will be called con- 
traband, and they or their contents captured, and reprisals will lead 


to destruction. 

So that what we mean by the freedom of the seas does not do 
away with the real difficulty of confusion. The abolition of the doc- 
trine of contraband heretofore supported by the British but not by 
the American Government; the abolition of commercial blockade, now 
presumably a doctrine of the American Government though not of the 
British; and the American doctrine of immunity of enemy merchant 
ships would all seem to be necessary before there can be said to be 
freedom of the seas. Such freedom must be based upon definite legal 
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and logical principles, rather than upon compromises not founded in 
reason which profess to grant that which no belligerent would ever 
concede. 

Of course, this means that a merchant ship loaded to the gunwale 
with guns and ammunition would be allowed to pass by an enemy 
cruiser. “‘Preposterous,’”’ you say. ‘“‘Even on land contraband may 
be requisitioned and held.” The thought is astounding only because 
it is new. The fact that private property of a neutral in a neutral 
country is inviolable may well interfere with the operations of a bellig- 
erent, but it has been a concept so universally accepted that no one 
would question it. For instance, Holland might have an ammunition 
factory within a hundred feet of the German border and might from 
that factory supply the Allies. If the Germans invaded Dutch terri- 
tory to seize that factory a state of war would necessarily arise. We 
should all howl with indignation at the violation of Dutch territory. 
That is because no one would for a moment question the inviolability 
of private property on land in a neutral state. Of course, the sea 
does not belong to a neutral nation, but neither does it belong to a 
belligerent nation. 

Does the proposal for freedom of the seas necessarily depend upon 
the closely related propositions of limitation of armament and a league 
of nations to enforce the law? English opinion would make such 
propositions contingent. The Wilson suggestion includes them all, 
but rather as interrelated than as mutually conditional. The Ger- 
mans seem to profess to be unable to see any connection whatever. 
But the struggle for the freedom of the seas in war time finds its 
support in inherent justice and in the fact that, irrespective of other 
considerations, no power owns the ocean. A league of nations would 
undoubtedly make the observance of the iaw more probable, yet the 
law and its enforcement are two different things. There is little doubt 
that in the absence of superior force, whether moral or physical, any 
agreement would be violated if that were to the vital interest of a 
belligerent; but after all even civil law, with all our vast machinery 
of government and our ability to punish violation, is rarely specifically 
enforced. The law merely fixes a measure of damage, to which a vio- 
lator must respond. 
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There are few world wars, however. Where they do exist, they 
ordinarily develop out of conflicts among a few nations and others are 
entangled because of shifting interpretations of what the law is. 
Unless practically all great nations are engaged, those involved would 
not dare to violate a definitely fixed body of law. If the rights of 
neutral nations were clear — if the principles were on a logical foun- 
dation based upon sound reasoning, it would seldom be to the military 
interest of a belligerent to rouse the world over depredations which 
could have no possible justification or explanation. One thing seems 
clear: either we must accept the doctrine of immunity, or the rights 
of belligerents under the law must be so extended as to be of some 
practical benefit to them. The latter would mean rivalry in develop- 
ment of naval armament, because heretofore nations in regarding 
the value of control of the seas have had in mind only the limited 
rights of belligerents and the protection by law of the most consider- 
able portion of foreign trade. Neutrals would vigorously oppose any 
extension of belligerent rights. The present law, based upon an 
illogical series of compromises, merely leads to an immoderate exten- 
sion when it suits the purposes of the belligerent. The only alternative 
would seem to be the inviolability of private property at sea, including 
even contraband and enemy merchant ships. 

The law must be logical and definite. It must be based upon the 
principle that belligerent rights do not extend beyond the territory 
controlled or occupied. It must be founded upon the sovereign rights 
of nations to travel freely over the oceans, which are owned by none; 
on a recognition that law is as potent an instrument of protection 
as might. 

ARTHUR GARFIELD Hays. 


AN EARLY DIPLOMATIC CONTROVERSY BETWEEN 
THE UNITED STATES AND BRAZIL 


Ir was two years after the United States formally declared for the 
recognition of the new Latin-American states and after several Spanish- 
American states had been recognized before the question of recog- 
nizing Brazil arose. When, in April, 1824, Rebello presented himself 
in Washington as the Brazilian chargé, a difference of opinion arose 
in Monroe’s cabinet, because Brazil was a monarchy, while all of the 
other American governments were republics, and some hoped that 
monarchy might have no foothold on the continent. Others, however, 
advocated the recognition of Brazil the more strongly because it was 
a monarchy in order to show the world that it was the fact of inde- 
pendence which actuated the United States rather than the form of 
government. 

The opposition to recognition was strengthened by recent news of 
a formidable separatist movement in the north, with Pernambuco 
as a center, the purpose of which was to establish an independent 
republic under the name of the Federation of the Equator. This 
raised a serious doubt whether the government at Rio de Janeiro were 
really in effective control. It was reported, too, that the assistance 
of French naval vessels had been accepted in order to repress the Per- 
nambuco revolt. This conjured up the specter of the so-called Holy 
Alliance, for the exclusion of which from America Monroe’s famous 
message of the preceding December had declared. There was also 
a strong suspicion, supported by persistent rumors, that Dom Pedro 
(who had allowed himself to be made Emperor when in 1822 Brazilian 
independence from Portugal was declared, who had summoned a con- 
stituent assembly and then quarreled with it and finally forcibly dis- 


missed it because it proved too liberal to suit his ideas of prerogative, 
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and who had appointed a council that had drawn up a fairly liberal 
constitution in harmony with his wishes which he had not yet taken 
the oath to observe) really wished to restore Portuguese sovereignty 
and rule Brazil as a vassal of his father, the King of Portugal. About 
the middle of May, however, word came that in the preceding March 
the Emperor had taken the oath to the constitution of the independent 
Brazilian Empire. After Rebello had given assurances concerning the 
suppression of the slave trade and the observance of treaties that had 
been negotiated with Portugal, he was formally received by President 
Monroe as Brazilian chargé on May 26, 1824. He expressed his grati- 
tude that ‘‘the Government of the United States has been the first to 
acknowledge the independence of Brazil.’ ! 

This was the beginning of what for a time promised to be very 
cordial relations between the two Powers. On the occasion of his 
presentation Rebello had suggested a “concert of American Powers 
to sustain the general system of American independence.” In January 
of the next year, before the mother country had yet recognized the 
independence of Brazil, he proposed formally that the United States 
should enter into an alliance with Brazil to sustain the latter’s inde- 
pendence in case Portugal should be assisted by any other Power 
in an attempt to restore her former sway over Brazil. He suggested 
that in certain contingencies the Spanish-American countries might 
be invited to adhere to the proposed alliance to protect them against 
a similar danger.? This very early proposal of a Pan-American league 
is interesting and the United States reply to it is significant as being 
an early interpretation of the Monroe Doctrine. The proposal was 
made only a few weeks before the close of the Monroe administration 
and was not answered until shortly after the Adams administration 
had taken control, when Henry Clay, the Secretary of State, an enthusi- 
astic advocate of the cause of South American independence, replied 
that, while the President adhered to the principles set forth in the 
message of his predecessor of December 2, 1823, the prospect of a 
speedy peace between Portugal and Brazil seemed to make such an 
alliance unnecessary; but, he said, if there should be a renewal of 


1 Adams, C. F., Memoirs of John Quincy Adams, VI, 280, 281, 283, 285, 308, 
311, 314, 317, 328, 354, 358. 2 Ibid., 358, 475. 
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demonstrations on the part of the European allies against the inde- 
pendence of the American states, the President would give to that 
condition of things every consideration which its importance would 
undoubtedly demand. This did not promise anything definite, yet 
it could be legitimately interpreted to mean that in case the contem- 
plated emergency should arise the executive department would be 
disposed, so far as it was able, to assist the new states in maintaining 
their independence; but, Clay explained, the executive department 
could not bind the United States Government to support the policy, 
nor could it act alone, since to engage in war to support the independ- 
ence of the new countries would require the consent of Congress. * 

When the question of the recognition of Brazil by the formal 
reception of her chargé, Rebello, was pending, Adams, then Secretary 
of State, said it would be advisable to appoint at the same time, or 
very soon thereafter, a chargé to represent the United States at Rio 
de Janeiro; and suggested that the appointment be conferred on 
Condy Raguet, a wealthy merchant, editor, author, and political 
economist of Philadelphia, who since 1822 had been residing at Rio 
de Janeiro as commercial agent, or consul, of the United States. 
President Monroe, however, thought the appointment might be de- 
ferred; and did not make it before the end of his administration, in 
spite of the fact that Rebello had manifested an earnest desire that 
the post should be filled in order to complete the diplomatic relations 
between the two countries. Among the many diplomatic appoint- 
ments sent to the Senate immediately after the beginning of the Adams 
administration, March, 1825, was that of “Condy Raguet of Penn- 
sylvania, chargé d’affaires to Brazil.’ His instructions were pre- 
pared in April.‘ 

When Raguet’s promotion and instructions reached him dark days 
were approaching for the new government to which he was thus 
accredited; and its troubles were destined to involve him in serious 


* Robertson, W. S., South America and the Monroe Doctrine, Political 
Science Quarterly, XXX, 82-105; Manning, William R., Statements, Interpreta- 
tions, and Applications of the Monroe Doctrine, etc., 1823-1845, Proceedings of the 
American Society of International Law, 1914, 35. 

* Adams, C. F., Memoirs of John Quincy Adams, VI, 475, 520, 530. 
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difficulties because of his new and more responsible position. All of 
these troubles grew out of a war in which Brazil found herself engaged 
with the United Provinces of the Rio de la Plata, or Argentina, over 
their conflicting interests in the region which emerged from the war 
about three years later as the independent republic of Uruguay, be- 
cause of which fact this is usually spoken of as the War for Uruguayan 
Independence. 

This quarrel over the Banda Oriental, or Eastern Province, as it 
had been known in Spanish colonial history, was inherited from the 
mother countries. The boundary line between the Portuguese domin- 
ions in Brazil and the Spanish possessions in the Rio de la Plata region 
had never been settled, although there had been many conflicts and 
many attempts at settlement throughout the colonial age, but espe- 
cially during the last century, the eighteenth. For a few years after 
the beginning of the general Spanish-American revolution in 1810, 
Montevideo, the principal center of Spanish authority in the Banda 
Oriental, remained faithful to the mother country in spite of repeated 
and sustained efforts of the revolutionary government at Buenos 
Aires to revolutionize and dominate it. 

Finally, in 1814, under the leadership of Artigas, a native of the 
province, with the assistance of Buenos Airean troops, the last remnant 
of Spanish authority was overthrown. Artigas insisted, however, 
that the region should not be subjected to Buenos Aires, and forcibly 
resisted the determined efforts of that city to control it. The Portu- 
guese court at Rio de Janeiro still claimed the region as its Cisplatine 
Province and hoped to get peaceable possession by taking advantage 
of the rivalries between the Spanish factions. But Artigas was as 
determined to maintain independence of Portugal as of Spain or Buenos 
Aires. Apprehensive of an attack, he unwisely invaded neighboring 
Portuguese territory. The Portuguese retaliated, repeatedly defeated 
him, and finally in 1820 he fled to Paraguay, leaving them in control. 
In 1821 a special congress was convened at Montevideo under Portu- 
guese authority, composed of representatives from all of the Cisplatine 
Province, which declared the region incorporated in the Portuguese 
dominions of Brazil. When, in the following year, the independent 
Brazilian Empire was proclaimed, it incorporated the Cisplatine 
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Province and retained peaceable possession for three years.5 So little 
opposition was there to Brazilian rule that the actual government 
was left largely in the hands of natives of the province, who adminis- 
tered affairs in the name of Brazil. The Government at Buenos Aires, 
however, never yielded its claim, and made repeated attempts to reach 
by negotiation a settlement of the conflicting claims in such a manner 
that the region might become a part of the United Provinces. A 
little after the middle of 1823 a special Buenos Airean commission 
went to the Brazilian court and presented a series of notes making 
propositions for a settlement that would be acceptable to Buenos 
Aires. No response having been made, a reply was demanded in 
February, 1824. The reply, which was given on the day following 
the demand, was a long, courteous, but firm statement of the Brazilian 
claim and Brazilian rights, and concluded with the declaration: ‘There- 
fore, on these important considerations, the Government of His Imperial 
Majesty can not enter with Buenos Aires on a negotiation which has 
for its fundamental basis the cession of the Cisplatine State, the 
inhabitants of which it can not abandon.” The special commission 
returned and reported its failure to the Government at Buenos Aires; 
and conditions remained in statu quo for about another year.® 
When, early in 1825, news reached Buenos Aires of the crushing 
defeat of the last important Spanish army in Peru near the end of the 
preceding year, a number of Uruguayan refugees residing in that city 
determined to free their native province from the rule of the Brazilian 
Emperor or perish in the attempt. Under the leadership of La Valleja, 
they organized the famous band of adventurers immortalized in 
Uruguayan history as the “Treinta y Tres,” or Thirty-three. Of 
this army of thirty-three, fifteen were officers and eighteen privates. 
Of course, they expected to recruit a real army from their compatriots 
in Uruguay; and they succeeded. Even Rivera, the Uruguayan who 
had been the chief executive of the province in the name of Brazil, 
joined the rebels. Most other officials followed his example, nearly 
the whole of the province being quickly lost, except Montevideo, the 
5 Manifeste de la Cour de Rio de Janeiro, . . . 10 décembre, 1825, British and 


Foreign State Papers, XIII, 775-783. 
[bid., 748-766. 
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capital and chief port, which was held by the assistance of the war- 
ships in the harbor. 

Because the evidences of official support from the Government 
of Buenos Aires were so strong, a Brazilian admiral with a naval force 
appeared before Buenos Aires in July, 1825, and demanded explana- 
tions as a measure short of war. The Argentine authorities pro- 
tested against the attempt of Brazil to fortify the pen of the negotiator 
with the guns of an admiral. Several notes were exchanged, and 
finally the Argentine Government declared negotiations closed. The 
Brazilian admiral returned to report to his government the failure of 
his mission. In October the Brazilian Foreign Minister addressed 
a long argumentative protest to the corresponding official at Buenos 
Aires demanding that the latter government cease what appeared to 
the former as warlike preparations and also disavow all connection 
with Brazil’s Cisplatine insurgents. The Argentine reply was a formal 
declaration that the Banda Oriental was reincorporated in the terri- 
tory of the United Provinces of the Rio de la Plata, and that the govern- 
ment of the latter would protect it. On December 10 Brazil issued 


a declaration of war against Argentina, and eleven days later declared 
all of the ports of the republic in a state of blockade. The Buenos 
Airean declaration of war was followed by a decree authorizing pri- 
vateers to prey on Brazilian commerce.’ 

The disastrous influence which the Brazilian blockade of the 
Argentine ports was bound to have on the already considerable, and 
rapidly growing, trade from the United States to them led Raguet, 
the recently appointed chargé of the United States at Rio de Janeiro, 
to do everything he could to modify its rigor. Even before the decla- 
ration of war, notification of the blockade was addressed to him and 
to the British representative.2 Raguet was asked to inform his govern- 
ment and its citizens who were engaged in commerce to the Buenos 
Airean Republic. A few days thereafter he addressed a lengthy 

7 Manifeste de la Cour de Rio de Janeiro, . . . 10 décembre, 1825, British and 
Foreign State Papers, XIII, 767-785. 

8 For the British notification, see ibid., 785. For the notification to Raguet, 
see S. Amaro to Raguet, December 6, and same to same, December 7, 1825, 
American State Papers, Foreign Relations, VI, 1025; or House Ex. Doc. No. 281, 
20th Cong., Ist sess., 14, 15. 
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communication to the Brazilian Foreign Minister explaining the views 
of his government concerning the validity and invalidity of blockades. 
In two respects the Brazilian blockade as announced failed to conform 
to those principles, and hence could not be recognized as valid. In 
the first place the United States held that a blockade in order to be 
valid must be effective; that is, no port could be considered block- 
aded unless there were actually a sufficient blockading force before it 
to prevent access to it. It was manifestly impossible for Brazil to 
maintain a sufficient force before all ports of the Argentine Republic 
actually to prevent ingress and egress. Not only the United States, 
but many other nations held this view, — one destined to be almost 
universally recognized later. In the second place, the United States 
denied the validity of general or diplomatic notifications alone and 
insisted that each vessel on approaching a blockaded port must be 
warned that it is blockaded and must not be seized as a prize unless 
it attempts to run the blockade after being warned, — a principle by 
no means so generally recognized, and subsequently practically aban- 
doned because of changed conditions due to rapid communication of 
news. He explained many other principles adhered to by his govern- 
ment, frankly admitting that they favored neutrals rather than bel- 
ligerents, although they did not defeat any legitimate purpose of a 
blockade; and he argued that it was to the interest of Brazil as well 
as other new American nations to uphold the more liberal principles, 
since they were sure to find their greatest opportunity for development 
in the field of peace and commerce, like the United States, rather than 
in war, like many European nations.’ The United States chargé at 
Buenos Aires entered into communication with the Brazilian admiral 
of the blockading squadron and asserted the same principles as 
Raguet. Several United States naval vessels were sent to cruise 
along the coasts of Brazil and Argentina to protect United States 
merchants and citizens. The commanders of these vessels main- 
tained a lively correspondence for many months with the Brazilian 


* Raguet to Minister of Foreign Affairs, December 13, 1825, ibid., 9; or 
American State Papers, Foreign Relations, VI, 278, or 1023. 

1 Forbes to Admiral Lobo, February 13, 1826, tbid., 281; or British and 
Foreign State Papers, XIII, 822. 
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admiral, urging the adoption of their government’s views. Finally, 


the Brazilian authorities agreed to modify the blockade to the extent 
of confining it to the ports actually within the Rio de la Plata, but not 
to the two or three principal ports for which the United States diplo- 
matic, consular, and naval representatives had so long and ably 
contended, and which alone might have been effectively blockaded." 

The principle that the individual ship should receive warning and 
not be liable to capture unless it thereafter tried to violate the blockade 
was as vigorously contended for, but with less success, although some- 
thing was conceded in this regard also. At first all ships were seized 
whether they had or could have had knowledge of the blockade or not 
and whether they were trying to enter a blockaded port or were on 
the high seas, if it appeared on examination that they had any inten- 
tion under any contingency of approaching a blockaded port. Finally 
the Brazilian authorities agreed that no vessels should be detained 
unless they were found attempting to enter a blockaded port; and 
many ships were actually allowed to go after having had a warning 
entered on their registers, although the Brazilians refused to concede 
this as a right.” 

One of the greatest difficulties with which Raguet and the other 
United States representatives had to contend was the fact that England 
did not support either of these two important contentions of the 
United States. On the contrary, correspondence with English repre- 
sentatives shown to the United States chargé expressly declared that 
the maintenance of an effective force on the spot was not necessary 

11 Elliott to Raguet, March 14, 1826, American State Papers, Foreign Rela- 
tions, VI, 277; Elliott to Secretary of the Navy, March 18, 1826, ibid.; Elliott 
to Bond, April 1, 1826, ibid., 288; Elliott to Admiral Lobo, April 3, 1826, ibid., 
284; or British and Foreign State Papers, XIII, 824; Lobo to Elliott, April 6, 
1826, ibid., 827, or American State Papers, Foreign Relations, VI, 285; and many 
other letters in subsequent pages of one or both works. 

2 Elliott to Secretary of Navy, May 5, 1826, American State Papers, 
Foreign Relations, VI, 283; Raguet to Minister of Foreign Affairs, November 
14, 1826, ibid., 1047, or House Ex. Doc. No. 281, 20th Cong., Ist sess., 65; 
Minister of Marine to Admiral Da Prata, November 29, 1826, ibid., 74, or 
American State Papers, Foreign Relations, VI, 1051; Raguet to Minister of 
Foreign Affairs, November 30, 1826, ibid., 1048, or House Ex. Doc. No. 281, 20th 
Cong., Ist sess., 67; and many other documents in subsequent pages of both 
publications. 
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in order to render the blockade valid and make the seizure of vessels 
bound for nominally blockaded ports legal; and this correspondence 
also asserted that the declaration of the blockade and the general or 
diplomatic notification were all that were needed, and that thereafter 
any ship was liable to capture without warning if it had knowledge of 
the existence of the blockade and showed any evidence that it intended 
to approach the blockaded port.'® English merchants were suffering 
as much as those from the United States, but were receiving far 
less support from the diplomatic and consular representatives of their 
government. 

Another Brazilian practice against which Raguet frequently and 
vigorously protested was what he and the commanders of the United 
States naval vessels who seconded his efforts called the impressment 
of seamen from United States merchant vessels into the service of 
Brazilian warships. By employing fraud or deceit or intoxication 
the unwary seamen were frequently enticed on board Brazilian naval 
vessels and persuaded or frightened or forced to enter the Brazilian 
service. Some who had gone on vessels built in the United States 
and sold to the Brazilian Government, finding themselves without 
employment, had entered voluntarily and then after the expiration 
of their period of enlistment were detained. Such seamen frequently 
requested the representatives of their government to secure their 
release. As such cases multiplied, the patience of Raguet became more 
and more exhausted and his reclamations and protests became more 
vigorous. The replies of the government usually promised to investi- 
gate and if conditions were found as represented promised that the 
seamen should be released. When United States merchant vessels 
were detained under charges of violating, or attempting or intending 
to violate, the blockade, most of the seamen, instead of being left on 
board their own vessels under the supervision of the prize crews, as 
Raguet insisted they should, were removed to the capturing vessel 
and sometimes inveigled into the Brazilian service, sometimes placed 
on Brazilian prison ships, and sometimes detained on shore under 
virtual if not actual imprisonment. They were often deprived of 


8 Raguet to Clay, June 27, 1826, American State Papers, Foreign Relations, 
VI, 1028, or House Ex. Doc. No. 281, 20th Cong., Ist sess., 21. 
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their personal property, their clothing and bedding, and placed in 
unsanitary, uncomfortable, and criminal surroundings. Bodily punish- 
ment was sometimes inflicted on them. Sometimes it turned out that 
their cases had been misrepresented to Raguet and that they were 
really prisoners of war taken from Buenos Airean cruisers, many of 
them built in the United States and manned and commanded by 
United States citizens under Buenos Airean commissions. Under 
these circumstances it is not strange that both reclamations and 
responses were couched in vigorous language, and relations grew more 
and more strained. In one case the commander of one of the United 
States naval vessels had sent a force and demanded two seamen under 


circumstances which made it appear that he intended to take them 
by force if his demand were not complied with, though he later ex- 
plained that he would not have done so. They were surrendered 
without resistance. But the Foreign Minister took up the matter 
with Raguet, who had apparently been privy to the plan, and de- 
manded the return of the seamen until the pending investigation 
should show whether they were properly or improperly detained. 
But they were not returned.“ Finally orders were given by the Bra- 
zilian admiral that all Brazilian ships which had on board any United 


States seamen who had entered involuntarily or were detained beyond 
their period of enlistment should be brought in and surrendered.” 
But even this did not end the disputes concerning impressment and 
mistreatment of seamen. 


144 Raguet to Minister of Foreign Affairs, June 20, 1826, American State 
Papers, Foreign Affairs, VI, 1029, or House Ex. Doc. No. 281, 20th Cong., Ist 
sess., 23; Minister of Foreign Affairs to Raguet, June 28, 1826, ibid., 23, or 
American State Papers, Foreign Affairs, VI, 1029. And see also the following docu- 
ments in the subsequent pages of one or both publications: Hoffmann to Biddle, 
August 26, 1826; Raguet to Clay, October 2 and October 31, 1826; Biddle to 
Admiral Pinto Guedes [Da Prata], January 3, 1827; deposition of Jesse Powell 
before Consul Bond, January 13, 1827; Biddle to Pinto Guedes, January 14, 1827; 
Da Prata [Pinto Guedes] to Biddle, January 14, 1827; Biddle to Pinto Guedes, 
January 22, 1827; Da Prata to Biddle, January 23, 1827; and many others. 

4 Order of Da Prata, January 25, 1827, American State Papers, Foreign 
Relations, VI, 1081, or House Ex. Doc. No. 281, 20th Cong., Ist sess., 141; Da 
Prata to Biddle, January 27, 1827, ibid., 140, or American State Papers, Foreign 
Relations, VI, 1081. 
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In October, 1826, after a number of Raguet’s earlier and less stren- 
uous notes, protests, and reclamations had reached Washington, Clay 
wrote that the President approved his zealous exertions to prevent 
an abuse of the blockade privileges, referred him to earlier correspond- 
ence with European governments in which the United States had 
upheld the principles which Raguet was defending, and exhorted him 
to insist at all times on these principles and remonstrate against their 
violation.‘ This instruction from his superior strengthened the 
already stiffening diplomatic backbone of Raguet, and his notes to 
the Brazilian Government grew more vigorous and undiplomatic. 
Before Clay’s approval had been written, Raguet declared to Clay 
that his patience was exhausted, reviewed the continuous record of 
wrongs and indignities which he had been sending to the Department 
of State during his four years’ residence at Rio de Janeiro, and sug- 
gested the advisability of bringing the relations with Brazil before 
Congress in the President’s annual message, saying he thought that 
would have a good effect. He asked authority to demand the imme- 
diate restoration of all vessels which had been detained in violation 
of the principles for which the United States contended; and, in case 
the demand should not be complied with, he asked consent to demand 
his passports, saying that he felt sure Brazil would yield for fear the 
protest of the United States would strengthen the cause of Buenos 
Aires.” In his annual message President Adams did mention in mild 
language the great irregularities among the Brazilian naval officers, 
“by whom principles in relation to blockades and to neutral navigation 
have been brought forward to which we can not subscribe.” He 
believed that the just reparation which had been demanded would 
not be withheld.'® 

Between the time of Raguet’s request for more vigorous instruc- 
tions and his receipt of Clay’s approval, which was followed a little 


16 Clay to Raguet, October 22, 1826, ibid., 1051, or House Ex. Doc. No. 281) 
20th Cong., Ist sess., 74. 

7 Raguet to Clay, September 23, 1826, ibid., 30; or American State Papers, 
Foreign Relations, VI, 1032. 

18 Adams’s annual message to Congress, December 5, 1826, American State 
Papers, Foreign Relations, VI, 212. 
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later by news of the President’s message, causes of complaint multi- 
plied rapidly. Many vessels had been detained and few had been 
either condemned or released. Judicial procedure was unaccountably 
and, he thought, inexcusably and intentionally delayed. To review 
the cases of the individual ships and individual seamen which called 
for protests and reclamations by him and the commanders of the 
United States naval vessels, and furnished occasions for numerous 
lengthy replies, explanations, and defenses by Brazilian ministers 
and admirals would require scores of pages. It is surprising to see the 
breadth of the knowledge of international law and the wide familiarity 
with the classic authorities and great judicial decisions in that inter- 
esting field of study displayed on both sides of the wordy contro- 
versies."° Raguet’s impatience got the better of his judgment. To 
one of the Brazilian Foreign Minister’s polite but unsatisfactory 
replies to Raguet’s vigorous denunciations, the former appended a 
regret at the acrimonious language of the latter and expressed a hope 


that in the future he would use more moderation.” On the same day 
Raguet wrote Clay that his patience was exhausted and that he 
hardly considered the Brazilians a civilized people. He said they had 
taken great offense at his communications and he would not be sur- 
prised if they should refuse to receive them. In such an event he would 


leave the country.”! 

An entirely new weapon had been employed by the Brazilian 
authorities to prevent neutral vessels from running the blockade. 
So many had obtained clearances from Brazilian ports and then gone 
to Buenos Aires and carried supplies, sometimes of Brazilian origin, 
that the local authorities of Montevideo had adopted the practice of 
requiring all merchant ships clearing from that port, whatever their 
destination might be, to give bond equal to the value of the ship and 
cargo not to visit any of the ports of the Buenos Airean Republic. 


19 See numerous documents in American State Papers, Foreign Relations, 
VI, 289-293 and 1026-1078, or House Ex. Doc. No. 281, 20th Cong., Ist sess., 
18-137. 

20 Minister of Foreign Affairs to Raguet, October 31, 1826, ibid., 63, or 
American State Papers, Foreign Affairs, VI, 1046. 

#1 Raguet to Clay, October 31, 1826, ibid., 1042, or House Ex. Doc. No. 
281, 20th Cong., Ist sess., 53. 
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This invention was approved by the superior authorities at Rio de 
Janeiro and later increased to twice the value. This was a great hard- 
ship on United States merchant vessels, since the captains and super- 
cargoes frequently were unacquainted with any one in the Brazilian 
ports, hence could not give the bonds, and so had to lie in port indefi- 
nitely. Raguet and the United States naval commanders protested, 
at first feebly and then more vigorously and acrimoniously. Ulti- 
mately the requirement was suspended so far as it affected United 
States shipping.” 

The ineffectiveness of the blockade had from the beginning given 
color to Raguet’s complaints of its illegality. Early in 1826 he wrote 
Clay that no ship with a knowledge of the existence of the blockade 
had failed to find its way into Buenos Aires if it chose to enter. Those 
stopped and warned off, he said, were all ordered to Montevideo, in 
order, no doubt, to be forced to give bond or remain in port. The 
Brazilian Admiral Lobo, first in command of the blockading squad- 
ron, was superseded by Admiral Pinto Guedes, whose title was Baron 
do Rio da Prata, because, Raguet thought, the former had not been 
as vigorous in enforcing the blockade as the authorities at Rio de 
Janeiro wished him to be.¥ Admiral Brown, in command of the 
Buenos Airean squadron, often kept the Brazilian admirals too busy 
to permit them to attend to the matter of the blockade. 

It was frequently urged that “If the blockading force be with- 
drawn for any cause other than distress [sic ] of weather, or if it appears 
that vessels have frequently entered and departed, the party accused 

* Jbid., 138 and subsequent pages, or American State Papers, Foreign Rela- 
tions, 291 and 1080, and pages following each. 

*% Raguet to Clay, April 12, 1826, House Ex. Doc. No. 281, 20th Cong., Ist 
sess., 20, or American State Papers, Foreign Relations, VI, 1027. It is 
interesting to notice that the second admiral appears under four or five different 
names in the documents. Sometimes he is mentioned as Admiral Pinto; other 
times, as Admiral Guedes. In the present paper, as has been seen in earlier foot- 
notes, both names are used, and, where confusion is likely, the abbreviated title. 
He always signed by his title in Portuguese — Baron do Rio da Prata — and the 
translations of his letters are copied without translating. But the copies of 
letters addressed to him have the title partly translated into English and partly 
into Spanish and partly elided,— Baron of the La Plata. (Strange to say, 
neither of the two possible all-English forms have been encountered — Baron of 
the River Plate, or Baron of the River of Silver.) 
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has the right of acquittal.”** In December, 1827, Biddle, of the 
United States naval patrol, told the Brazilian admiral it was an ac- 
cepted principle that if the vigilance of the blockading fleet is released 
so as to render ingress and egress comparatively easy and safe the 
blockade is invalid, and declared that far more vessels entered Buenos 
Aires without capture than were captured. He expressed a hope 
that the admiral would see fit to release the vessels captured rather 
than incur the penalty for illegal capture.“ Pinto Guedes replied, 
with some justice, that Biddle was availing himself of the arms of 
generosity to offend the generous; and that in comparing the number 
of those captured and those that entered blockaded ports all of those 
warned away should be counted with the former, since they would 
have been captured if the generosity of the Brazilian Government 
had not induced it to concede to the United States a privilege which 
it did not recognize as established in international law.”® 

Another practice was strenuously objected to. The United States 
representatives learned that certain Brazilian vessels had been licensed 
to carry goods to a certain port of the United Provinces, thus violating 
the blockade by express permission of the blockading Power. In case 
a certain captured vessel should be detained and brought to trial, 
Biddle declared that he would contest the legality of the capture on 
the three following counts: 

Ist, the order ... exacting ... bonds conditioned not to enter a 
blockaded port, thereby admitting that the force employed had not 
been able to maintain the blockade; 2d, a list of vessels under the 
Brazilian flag, licensed by the Brazilian authorities to trade with 
one of the blockaded ports, thus raising the blockade as to its own 
subjects while keeping it on as to neutrals; 3d, a list of vessels, both 

% Raguet to Clay, May 25, 1826, ibid., 1028, or House Ex. Doc. No. 281, 20th 
Cong., 1st sess., 21; Biddle to Pinto Guedes [Da Prata] April 19, 1827, ibid., 154, 
or American State Papers, Foreign Relations, VI, 1087, and same to same, 
April 22, 1827, pages 158 and 1089 of the volumes cited, respectively; Da Prata 
[Pinto Guedes] to Biddle, April 23, 1827, pages 160 and 1089 of the volumes 
cited. 

% Biddle to Pinto Guedes [Da Prata], December 13, 1827, American State 
Papers, Foreign Relations, VI, 1105, or House Ex. Doc. No. 281, 20th Cong., Ist 
sess., 194. 

26 Da Prata to Biddle, December 14, 1827, ibid., 196, or American State 
Papers, Foreign Relations, VI, 1105. 
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of commerce and of war, which have entered and departed the 
ports of Buenos Aires, the number of which is so large as to prove 
that the danger from the blockading squadron is not such as the 
law of nations requires, in order to constitute a blockade.” 


Early in 1827 Raguet reported a prospect for happier relations. 
A new Minister for Foreign Affairs had succeeded the one who Raguet 
thought was largely responsible for the delays. The new Minister 
replied in quick succession to several letters, which had for consider- 
able time remained unanswered, and showed a conciliatory attitude. 
He said that the Emperor expected to relax the rigor of the blockade. 
A few days later, in an enthusiastic letter to Clay, Raguet declared 
that several vessels recently captured and sent in had been at once 
released, and that seamen were receiving courteous and considerate 
treatment; and he believed an era of happy relations was dawning. 
A few days after this change for the better had begun, a copy of the 
President’s message of December 5, 1826, referred to above, arrived 
and, Raguet said, created a sensation. Some took it to mean war with 
the United States unless concessions were made. He had been told 
that the Emperor had told the Foreign Minister that the differences 
with the United States must be settled. All interested in neutral 
commerce welcomed the President’s declarations, even the English 
merchants, who received little support from their government. At 
about the same time Biddle was reporting from Montevideo that 
the blockade was then being conducted in such a way as to leave 
no room for complaint.?* 

But the happy relations of January and February, 1827, were only 
the calm preceding a storm which broke in March, on the 12th of which 
month Raguet wrote that it became his painful duty to report “that 
one of the most deliberate and high-handed insults against our flag 
and national honor has recently been committed by the express orders 


“ Biddle to Pinto Guedes [Da Prata], January 25, 1828, ibid., 1111, or 
House Ex. Doc. No. 281, 20th Cong., 1st sess., 209. 

28 Minister of Foreign Affairs to Raguet, January 18, 1827, and two other 
letters from same to same on same day, Biddle to Secretary of the Navy, January 
24, 1827, and Raguet to Clay, February 7, 1827, American State Papers, Foreign 
Relations, VI, 1054, 1057, 1058, 1074, or House Ex. Doc. No. 281, 20th Cong., Ist 
sess., 80, 88, 90, 126. 
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of this government.’”’ He thought the insult had been deliberately 
arranged many days beforehand when professions of friendship for 
the United States were being made. The Spark, which had formerly 
been a United States warship, had reached Rio de Janeiro on January 
27, and had been offered for sale to the Brazilian Government. That 
government refused to purchase the vessel but did wish to buy her 
guns, of which there were ten on board, although her clearance called 
for but four. The captain was informed that he would not be per- 
mitted to depart with these extra guns, and after consulting with 
Raguet he landed them. With the rest of its equipment he cleared 
for Montevideo on March 4. After reaching the open ocean the vessel 
was stopped by a Brazilian man-of-war, manned by a prize crew, and 
brought back into the harbor amid the plaudits of the populace, who 
hailed the capturing vessel as a victor. The officers and crew of the 
Spark were confined, taunted with being pirates, and mistreated, 
and the captors even offered their share of the prize proceeds for sale, 
so confident were they that she would be condemned. 

Raguet demanded of the Minister of Foreign Affairs an explanation 
of such conduct. At almost the same time a demand came to him 
for an explanation of the irregularities which the Brazilian Govern- 
ment claimed to have discovered in the character and conduct of the 
Spark. This vessel, true to its name, was the “spark” which fired 
the long train of Raguet’s explosive diplomatic communications. The 
Brazilian ministers suspected or, as Raguet said, pretended to suspect 
that she was a privateer on her way to enter the Buenos Airean 
service. In addition to the fact of having brought to Rio de Janeiro 
the extra guns, which she had been compelled to leave, the Brazilian 
Government discovered, after her departure, it was claimed, that the 
Spark had doubled the number of her seamen before departure. To 
the Brazilian demand Raguet replied brusquely that had explanations 
been asked before the departure of the Spark he ‘‘would most cheer- 
fully have lent his aid in causing those suspicions to be removed. In 
the present state of the affair, however, he declines giving any expla- 
nations.”” The Foreign Minister tried to convince Raguet of the 
correctness with which the Minister of Marine had acted in arresting 
the Spark and to persuade him that there was no intention of interrupt- 
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ing friendly relations with the United States. It was in the hope 
of avoiding the necessity for a judicial investigation, he concluded, 
that “the undersigned addressed to him a note which has drawn from 
him a negative and rude reply.” 

Before the Foreign Minister’s explanation and mild reproof had 
reached Raguet, even the day before it had been written, the latter 
addressed another curt note to the former, saying that “‘recent occur- 
rences induce him to withdraw from the court of Brazil, and he there- 
fore requests that his excellency will furnish him with the necessary 
passports.”’ A reply came promptly, saying that the Emperor was 
surprised at Raguet’s precipitous request for his passports, ‘‘couched 
in abrupt and vague language,”’ without explanation of reasons; but 
he had ordered the passports to be delivered, and Raguet would be 
answerable to his own government for the consequences. In _ his 
explanations to Clay, Raguet said the real motive of the government 
was its fear that the ship would be sold at Buenos Aires and its deter- 
mination to prevent her acquisition by Brazil’s enemy. The Minister 
of Marine had declared that the vessel would not be permitted to 
depart with more seamen than she brought nor without giving bond 
that she would not be sold to the enemy. Rather than comply with 
these conditions, the captain decided to abandon the ship to the 
Brazilian Government. The increases in the number of seamen he 
declared to be necessary because it required many more to man a 
vessel in the rough waters of the Rio de la Plata or around the Horn 
than in the calm equatorial seas north of Rio de Janeiro. In con- 
cluding his apology to the government at Washington, Raguet declared: 

So strong and decided a measure as the one which I adopted as 
the ultimo ratio of a people which sincerely desires to preserve the 
relations of peace with all the world upon honorable terms could 
not, as you may suppose, have been regarded by myself or others 
as an unimportant act. I am aware that I have taken upon myself 


a responsibility of no ordinary character, and am prepared to meet 
all the consequences, even though one of them should be my being 
offered up as a sacrifice at the altar of public good.*® 

29 Raguet to Minister of Foreign Affairs, March 5, 7, and 8, 1827; Minister 
of Foreign Affairs to Raguet, March 7, 9, and 10, 1827; Raguet to Clay, March 12 
and 17, 1827; American State Papers, Foreign Relations, VI, 1061-1066; or 
House Ex. Doc. No. 281, 20th Cong., Ist sess., 96-108. ‘ 
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As copies of Raguet’s increasingly acrimonious notes to the court 
at Rio de Janeiro came to the Department of State at Washington, 
and long before the exploding point was reached, Clay and Adams 
concluded that it was necessary to restrain him. On January 20, 
1827, Clay wrote him that the perusal of parts of his dispatches had 
“occasioned the President the most lively regret.”” While the com- 
merce of the United States had undoubtedly been subjected to serious 
annoyances by the Brazilian blockade, redress ought to be sought, 
he said, in “language firm and decisive, but at the same time tem- 
perate and respectful. No cause is ever benefited by the manifesta- 
tion of passion, or by the use of harsh and uncourteous language.”’ 
The case of the Ruth, one of the vessels against the Brazilian treatment 
of which Raguet had remonstrated vigorously, was, Clay continued, 
deserving of his zeal; but the President believed it would have been 
better ‘‘to have abstained from the use of some of the language which 
you employed....No nation claiming to be civilized and Chris- 
tian can patiently hear itself threatened to be characterized as an 
uncivilized people.” The President made great allowances, ‘but 
he would have been better satisfied if you had never allowed yourself 
to employ, in your intercourse and correspondence with the Brazil- 
ian Government, provoking or irritating expressions.’”’ Concerning 
Raguet’s expressed belief that the court at Rio de Janeiro might de- 
cline further communication with him because of his language, Clay 
said: ‘The President hopes that such will not be the termination of 
your mission; and he desires that you should, in future, whilst you 
assert with dignity, decision, and promptitude, all our rights, carefully 
avoid any just dissatisfaction in the particular which it has been 
my painful duty to call to your attention.” Concerning Raguet’s 
request, previously mentioned, for instructions to demand the release 
of vessels under a threat of severing diplomatic relations, Clay 
told him: 

With respect to the nature of instructions which may be sent to 
you, and of orders to the commanders of our public vessels, that 
must rest with the President, where the Constitution has placed it. 
If those instructions or orders do not correspond in all respects with 
your wishes or expectations, you must recollect that he is enabled, 
at this distance, to take a calmer view of things than you are; 
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that we have relations with other nations besides those which exist 
with the Brazils; and that, even if we had not, war or threats of 
war ought not to be employed as instruments of redress until after 
the failure of every peaceful experiment.*° 


This reproof reached Raguet too late to prevent the rupture. 
When, in May, news reached Washington of his demanding and 
obtaining his passports, President Adams entered in his private diary: 
“He appears to have been too hasty in his proceedings, and has made 
us much trouble, from which we can derive neither credit nor profit.” 
After he and Clay had gone over the correspondence he declared: 
“We concurred in the opinion that Raguet could not be sustained.” ** 
Rebello, the Brazilian chargé at Washington, hastened to say that he 
hoped the United States Government would disapprove the conduct 
of Raguet and that a new representative might be appointed soon to 
adjust the pending disputes. Clay’s reply did not express disapproval, 
but said that Raguet’s act was personal and that relations at Washing- 
ton had not been interrupted by it. He said the President regretted 
that reparation had not been made for Brazil’s frequent illegal inter- 
ference with the commerce of the United States, and would have been 
pleased to receive from Rebello a proposal for a settlement. A new 
representative to Rio de Janeiro would be appointed provided Rebello 
would give assurance that he would receive the consideration due 
to his official character and that a prompt and satisfactory arrange- 
ment would be made concerning the pending disputes. In his reply 
of the next day Rebello said he felt himself authorized to say that 
indemnity would be promptly afforded for injuries contrary to public 
law. William Tudor was appointed, went to Rio de Janeiro, and, 
Adams says later, “negotiated an excellent treaty of commerce with 
Brazil, and obtained indemnity for numerous injuries committed by 
Brazilian officers during their war with Buenos Aires, which had been 
much aggravated by the rashness and intemperance of Condy Raguet, 
. . . [who had] brought this country and Brazil to the very verge 


*° Clay to Raguet, January 20, 1827, ibid., 108, or American State Papers, 
Foreign Relations, VI, 1066. 
*t Adams, C. F., Memoirs of John Quincy Adams, VII, 270, 272. 
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of war.” Until the end of the war in 1828 the causes of complaint 
continued to accumulate, however.* 

There were causes of complaint and also intemperate language 
coming from the other side, too. Many vessels fitted out in the 
United States, manned and commanded by citizens of the United States, 
had obtained from the Government at Buenos Aires commissions as 
cruisers, and preyed on Brazilian commerce. Some of their prizes 
were brought into United States ports for adjudication and awarded 
to the captors. Rebello protested against what he thought was 
partiality shown to the Government of the United Provinces of the 
Rio de la Plata, because, he supposed, it was republican in form while 
his own was monarchical. His denunciations grew too vigorous to 
suit the diplomatic tastes of Clay and Adams. Perhaps they grasped 
at an opportunity to charge him with being undiplomatic as a sort 
of counter-irritant to the charges of his government against Raguet. 
In his entry for November 15, 1827, Adams says that Clay had left 
with him a letter from Rebello which ‘‘is in language highly offensive, 
complaining of the partiality of the people of the United States against 
the Emperor of Brazil in his war with Buenos Aires, and of republican 
intolerance.”’ On the next day he says he and Clay were agreed that 
the offensive note ought not to be received. The latter was to suggest 


changes to Rebello and permit him to make them and present it again. 
If the suggested changes should be refused, the note would be sent 
back to him and a demand be made for his recall. A few days later 
Adams remarks that, after conversation with Clay, Rebello had taken 


back his offensive note.™ 
Shortly after Raguet reached the United States he called, in com- 
pany with Clay, on President Adams, who says of the interview: ‘I 


32 Adams, C. F., Memoirs of John Quincy Adams, VII, 276, VIII, 224; Rebello 
to Clay, May 30 and June 1, 1827; Clay to Rebello, May 31 and June 2, 1827; 
American State Papers, Foreign Relations, VI, 823-825, or House Ex. Doc. No. 
281, 20th Cong., Ist sess., 6-8. 

33 See numerous documents which passed between the United States naval 
commanders and the Brazilian admiral, and between the United States consul 
at Rio de Janeiro and the ministers, in American State Papers, Foreign Rela- 
tions, VI, 1071-1121, or House Ex. Doc. No. 281, 20th Cong., Ist sess., 118-232. 

% Adams, C. F., Memoirs of John Quincy Adams, VII, 354-357. 
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told him that my opinion of his integrity, patriotism, and zeal was 
unimpaired; that I was convinced of the purity of his motives to the 
step he had taken; but that I had thought it would have been better 
if he had, before taking that step, consulted his government.” * In 
his annual message of December, 1827, after telling of the disturbed 
relations with Brazil due to events growing out of the inadmissible 
practices of the Brazilian commanders in enforcing the blockade, 
Adams said the chargé had left in protest because his representations 
in behalf of United States citizens had been disregarded, and con- 
cluded his comment on the episode: “This movement, dictated by 
an honest zeal for the honor and interests of his country — motives 
which operated exclusively on the mind of the officer who resorted 
to it—has not been disapproved by me.”’** To a senator from 
Pennsylvania who in January, 1828, went to Adams to solicit another 
appointment for Raguet, Adams declared that because he thought 
Raguet was sincere and his motives were good, no public censure had 
been passed either in the message to Congress or in the communica- 
tions with Brazil. ‘But to replace in diplomatic service abroad a 
man of such a temper and want of judgment, who took blustering for 
bravery and insolence for energy, was too dangerous.” * 
Wituram R. MANNING. 


% Adams, C. F., Memoirs of John Quincy Adams, VII, 288, 289. Raguet to 
Clay, May 31, 1827, American State Papers, Foreign Relations, VI, 1068, or 
House Ex. Doc. No. 281, 20th Cong., Ist sess., 112. 

36 Adams’s annual message, December 4, 1827, American State Papers, 
Foreign Relations, VI, 627. 

7 Adams, C. F., Memoirs of John Quincy Adams, VII, 401. 

After Raguet’s departure from Brazil, a statement was published in a paper 
of Rio de Janeiro charging that he had been bribed by agents of Buenos Aires to 
break off the relations between the United States and Brazil. In a communication 
to the House of Representatives of February 15, 1828, Raguet declared this to be 
an unfounded libel, and asked for an investigation. On March 25 the Committee 
on Foreign Affairs reported that, while they sympathized with Mr. Raguet’s feeling 
of indignation, they thought an unavowed newspaper attack on a foreign agent not 
sufficient ground for the House to take action. They considered the statement 
of the President to Congress at the opening of the session sufficient vindication. 
American State Papers. Foreign Relations, VI, 864, 865. 


THE HELLENIC CRISIS FROM THE POINT OF VIEW 
OF CONSTITUTIONAL AND INTERNATIONAL LAW 


Part III 


Tue third part of the essay on the Hellenic Crisis,! which has 
happily received a satisfactory solution, will deal with the incidents 
which are connected with the law of nations and inquire as to how 
far the European belligerents in their dealings with Greece, and the 
Greek Government in its relations with them, adhered to the tenets 
and usages of international law. 

The points to be here discussed are of a manifold character. 

First, it will be examined whether the serious charge made by 
the Entente Powers against Constantine, the ex-King of the Hellenes,? 
that he violated the obligations arising out of the Treaty of Alliance 
between Greece and Serbia, by which the two states bound them- 
selves to assist each other for the defense of their respective terri- 
tories in case of attack by a third Power, and particularly by Bulgaria, 
is well founded according to the letter and spirit of the instrument of 
alliance. 

Secondly, whether the military occupation of portions of the 
territory of the Hellenic Kingdom by both sets of belligerents, the 
seizure of its war material and other public property, and particularly 
the coercive measures employed by the Entente Powers against the 
Government and people of Greece and their forcible intervention 
in the internal affairs of that country, can be justified either by reason 
of treaty stipulations or on account of the unneutral conduct of the 
then King and his government towards the Entente Allies. The 
first point to be examined is the obligation arising out of the treaty 
of alliance between Greece and Serbia. 


1 See Parts I and II in this Journat for January and April, 1917. 

2 The word “King’’ embodied, then, the government, because the two words 
during the short reign of that potentate — with the exception of the interval of 
the Venizelos Cabinet — were synonymous. See ibid., Parts I and II. 
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THE GRECO-SERBIAN TREATY OF ALLIANCE 


After the first Balkan War of 1912-1913 Greece and Serbia, being 
apprehensive lest their then ally Bulgaria, flushed with victory 
against the Turks and laboring under the dream of hegemony in the 
Balkan peninsula, should attack them in order to settle by the sword, 
on one hand, her territorial differences with Serbia, and on the other 
to snatch from the hands of Greece the much coveted city of 
Salonika *—the pearl of Macedonia — concluded in June, 1913, 
a defensive alliance in order to ward off the then impending Bulga- 


rian aggression. 

The Greco-Serbian Alliance had, strictly speaking, a double 
object: The first aim of the contracting parties was to protect them- 
selves against the expected attack of their ally Bulgaria. The 
second, which particularly concerned Serbia, was to forestall another 
danger from another Power than Bulgaria, namely, Austria-Hun- 
gary, and in such contingency to rely on Greece if attacked simul- 
taneously by the army of Tsar Ferdinand. It also concerned Greece, 
in order to insure the assistance of Serbia, in case, being attacked 
by Turkey, she had to face also a Bulgarian aggression. 

In both cases the cardinal object of Greece and Serbia was the 
preservation and consolidation of their territorial acquisitions made 
in consequence of the war with Turkey which were then in their 
actual possession or military occupation. The dual alliance is 
embodied in two diplomatic instruments, namely, the Treaty of 
Alliance proper and the Military Convention,‘ both bearing the date 
of May 19, 1913 (Old Style), namely, June 1, 1913. 

The preamble of the Treaty of Alliance sets forth in an abstract 
manner the reason which actuated the contracting parties to con- 
clude an alliance, namely, that they consider it ‘‘a duty to look after 


* This apprehension became a conviction after the sudden attack in the be- 
ginning of May, 1913, of the Bulgarians against the Greek troops stationed at Mount 
Panghaion in eastern Macedonia. 

See Greek White Book, Document No. 5. English translation in Supplement 
to this JouRNAL, p. 101. 

4 English translation of texts, Greek White Book, Docs. Nos. 2 and 4, in 
Supplement to this JouRNAL, pp. 89, 96. 
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the security of their people and the tranquillity of their kingdoms” 
and furthermore a ‘‘firm desire to preserve a permanent peace in the 
Balkan peninsula.” The two allies distinctly declare that their 
agreement is of a purely defensive character and therefore promise 
each other never to give to it “an offensive character.” 

After this preliminary explanation, the two contracting parties 
agree to guarantee ‘‘mutually their possessions” and to afford assist- 
ance to each other with all their armed forces in case one of them is 
“attacked without any provocation on its part.” Furthermore, 
in anticipation of trouble with Bulgaria as to the division of the 
territories conquered from Turkey, the two contracting parties agree 
“not to come to a separate understanding with Bulgaria,” ‘“‘to afford 
and to “act always together sup- 


each other a constant assistance, 
porting mutually their territorial claims.” 

One of the most important provisions of the treaty is that dealing 
with the determination of the two parties to have a common bound- 
ary line, an arrangement objectionable both to Austria and to Bul- 
garia. After these declarations, the boundary lines which were to 
separate the three states, namely, Greece, Serbia, and Bulgaria, are 
minutely fixed ‘‘on the basis of the principle of actual possession and 
the equilibrium between the three states.” 

By the fifth article, the contracting parties, after providing for 
reference to mediation or arbitration of their contingent differences 
with Bulgaria in regard to the delimitation of their respective 
boundaries, agree that in case “‘Bulgaria should refuse to accept this 
manner of peaceful settlement”? and “assume a menacing attitude 
against one of the two Kingdoms ”’ or “attempt to impose her claims 
by force,” the two allies bind themselves solemnly to afford assist- 
ance to each other with all their forces. They further agree by 
Article 6 to conclude a military convention ‘‘for the preparation and 
securing of the military measures of defense”’ of the two countries. 

After referring to some other features of the treaty, with which 
we are not here concerned, the contracting parties agree that the 
instrument will have binding force for ten years, and according to the 
terms provided for in Article 10, it can not be denounced before the 


expiration of this period. 


be 
a 
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The second instrument, namely, the Military Convention, deals 
specifically with the contingencies in which the casus foederis of the 
alliance would arise, the number of troops to be furnished in such 
a case by each contracting party, the manner in which the military 
operations should be conducted by the allied armies, and furthermore 
refers to the benevolent neutrality to be maintained by one of the 
parties in case the other declares war against Bulgaria or another 
Power.’ By a special provision (Article 7), a delimitation of their 
respective boundaries is made, assigning to each party certain ter- 
ritories, and by other clauses various other questions pertaining to 
military operations, armistice, revictualing, commandeering, the war 
booty, sanitary and other matters, are dealt with in some detail 
(Articles 8-11). It is further stipulated that the duration of the 
Military Convention depends upon that of the Treaty of Alliance 
and that therefore the former shall continue to be in force “‘as long 
as the alliance between Greece and Serbia, of which it forms a com- 
plement, remains in foree.”’ (Article 12.) 

The first aim of the alliance, namely, ihat regarding the ward- 
ing off of the implied Bulgarian attack, is covered by the general 
provisions of Article 1 of the Treaty of Alliance, and specifically 
by Articles 1 and 4 of the Military Convention. In fact while 
Article 1 of the treaty deals with the obligation of the contracting 
parties to afford each other military assistance in case one of them 
is attacked without provocation on its part, Articles 1 and 4 of 
the convention mention distinctly Bulgaria. Thus, by Article 1 of 
the latter instrument, ‘in case of a sudden attack by considerable 
forces — at least two divisions — of the Bulgarian army against the 
Hellenic or Serbian army,” the contracting parties “‘ promise to each 
other mutual military support, Greece with all her land and sea 
forces, and Serbia with all her land forces.” But Article 4 also of 
the convention is not less explicit when it foresees the contingency 
of an attack by Bulgaria, while one of the two allies is “found in 
the necessity of defending” itself “against an attack of a Power 
other than Bulgaria.” 


5’ English translation of texts, Greek White Book, Doc. No. 4, Supplement, 
p. 96. 
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The second aim sought by the alliance, namely, the protection 
from aggression of another Power than Bulgaria, is provided for by 
the general terms of Article 1 of the treaty, and is particularly dealt 
with in two articles of the Military Convention. Thus, Article 1 
(of the convention) deals with the case of war “between one of the 
Allied States and a third Power” and Article 4 (of the same instru- 
ment) refers to the case of either contracting party defending itself 
against an attack of a Power other than Bulgaria. In both cases 
Greece and Serbia are under the obligation to afford military assist- 
ance to each other. 

It should be noted that, although according to the letter of the 
Military Convention (Article 1) both parties are bound to assist 
each other if attacked by a third Power, still the tendency of the 
Greek Government has been to consider that the obligation of the 
mutual aid depended on the participation also of Bulgaria in such 
a conflict and taking the offensive against one of the contracting 
parties; that, therefore, either of them could remain neutral in the 
absence of the latter contingency.*® 

That the object of these agreements between Greece and Serbia 
was the preservation of their territorial acquisitions during the war 
with Turkey, and generally their actual possessions, is evident from 
the express terms of Article 1 of the Treaty of Alliance, where it is 
distinctly stated that the “high contracting parties agree expressly 
to a mutual guarantee of their possessions.” Besides, the general 
tenor and spirit of both instruments show that that was the pre- 
dominant character of their agreements, the other obligations being 
a corollary or supplementary arrangement for the benefit of both 
or one of the parties. To the latter category belong the privileges 
granted by Greece to Serbia in regard to the export and import trade 
of Serbia through the port of Salonika and in some of the railway 
lines in Greek Macedonia.’ 


6 Speech of Mr. Venizelos in the Boulé on October 4, 1915, in supplement to 
Patris, pp. 8, 9. 

7 It should be noted that there was always a friendly feeling between the 
Serbians and Greeks (unlike that between the latter and the Bulgarians) long 
before the existence of the Serbian and Greek states, as is attested by the history 
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Such are the general terms of the Treaty of Alliance and the 
Military Convention concluded between Greece and Serbia in June, 
1913, about a month previous to the outbreak of the second Balkan 
War of 1913. 

The casus foederis arose for the first time when, on June 29, 1913, 
the Bulgarian army began simultaneously the invasion of the territories 
then under the military occupation of Greece and Serbia, ceded by 
Turkey to the three allies, namely to Greece, Serbia, and Bulgaria, 
by the Treaty of Peace of London of May 30, 1913. The provisions 
both of the Treaty of Alliance and the Military Convention were 
then fully carried out by both contracting parties, resulting in the 
defeat of Bulgaria and the signature of the Treaty of Bucharest of 
August 10, 1913. 

During the course of the present world war the interpretation 
or construction to be given to these diplomatic documents became 
the bone of contention between Constantine, the former “ constitu- 
tional’? King of the Hellenes, and Mr. Venizelos, the leader of the 
Liberal Party of Greece. The one, namely, the then King (and his 
nominees), contended that the words ‘third Power” contained in 
the Military Convention referred exclusively to a Balkan state and 
not to any other Power; and consequently that the alliance is of a 
restrictive character, having in view a Balkan and not a European 


of both countries. As a matter of fact, had it not been for the murder of the 
Serbian hero, Kara George, in 1817, the ancestor of the present King Peter, the 
Serbian people at that time would have probably participated in the war 
against Turkey, during the war of Greek Independence, as an agreement had 
been reached at Bucharest between Kara George and the agents of the Greek 
revolutionary committee in that city. (I. Paparregopoulos, /storia tou Hellenikou 
Ethnous, 1887, Vol. V. pp. 698-699.) 

In 1867 an offensive and defensive alliance was concluded between Greece 
and Serbia with the view of waging war against Turkey in order to liberate from 
the Ottoman yoke some of the Turkish provinces inhabited by Serbians and Greeks, 
but the plan was not carried out on account of the military weakness of both 
states. (O. Popovic in New Europe, No. 22, March 15, 1917, p. 267.) 

This friendly feeling was continued and maintained not only between the 
governments and people of Greece and Serbia proper, but also between the 
Serbians and Greeks in the Macedonian provinces of Turkey, where during all 
the troublesome times of that unhappy country, they lived in perfect amity and 


peace. 
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war. The other,? namely, Mr. Venizelos, and the great majority 
of the nation (the result of the elections of June, 1915, at- 
testing this fact) asserted that the ‘third Power” there referred 
to meant any Power, and particularly Bulgaria; that the declaration 
of war by the latter Power against Serbia left no doubt whatever 
about the casus foederis, which is expressly provided for in the 
instruments; and that, therefore, it was the duty of Greece to carry 
out her treaty obligations and to come to the assistance of Serbia 
with all her military and naval forces when the latter was attacked 
by Bulgaria while she was engaged in a war with Austria-Hungary. 

As, after the signature of the Treaty of Bucharest, the defensive 
alliance between Greece and Serbia continued to be in full force, 
the Serbian Government, on the eve of the invasion of her territory 
by the Austro-Hungarian troops, namely, on July 25, 1914, inquired 
of the Greek Government whether it could count on the armed 
forces of Greece, first, in case Serbia was attacked by Austria, and 
secondly, in case she was attacked by Bulgaria.’ When this ques- 
tion was put to the Greek Government, the Prime Minister, Mr. 
Venizelos, was absent from Athens, and the then Minister for Foreign 
Affairs of Greece, Mr. G. Streit, who played such a prominent part 
in the recent events as the confidential adviser of Constantine, after 
obtaining by telegram Mr. Venizelos’s view," instructed the Greek 
Minister at Belgrade to declare to the Serbian Government that 


8 See interview of the London Times correspondent with Constantine in Times 
of December 7, 1915; also, “apology” of his brother Nicholas on the same sub- 
ject in the Temps of February 20, 1916, and in the Daily Telegraph of April 7, 1916. 

9 Mr. Venizelos has repeatedly admitted the binding character of the alliance 
upon Greece in the present war. See particularly his interviews with the London 
Times correspondent in the Times, December 11, 1915, and November 21, 1916; 
with the editor of Eleutheros Typos quoted by the Daily Telegraph and the Morning 
Post, November 7, 1916; his speeches in the Boulé, October 4, 1915, in supplement 
to Patris, pp. 7 et seq., and August 27, 1917, published in the original in supplement 
to Patris, Eleutheros Typos, Hestia, Ethnos, and Drassis, pp. 83, et seq., and in French 
entitled Cing Ans d'Histoire Grecque, 1912-1917, by Léon Maccas, pp. 1 et seq.; 
also speech to the Athenians on January 4, 1918, in National Herald (Greek news- 
paper of New York) of February 24, 1918; see also Keryz, No. 4 (Mr. Venizelos’s 
mouthpiece), March 27 (0.s.) 1916, and numerous other instances. 

10 Greek White Book, Doc. No. 12, Supplement, p. 109. 

1 Jbid., Doc. No. 14, Supplement, p. 111. 
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independently of the obligations resulting from the alliance between 
the two countries, as the independence and the territorial integrity 
of Serbia “constituted an essential factor of the Balkan equilibrium 
established by the Treaty of Bucharest, to the maintenance of which 
Greece was firmly and resolutely attached, it was sufficient to sug- 
gest to the Hellenic Government the resolution which it should adopt, 
at least for the present, in order to aid in the most effective manner 
the friendly and allied nation.” 

“The Royal Government,” continued the Greek Minister, “has the 
conviction that it fully fulfills its duty as a friend and ally... by 
maintaining towards Serbia a most benevolent neutrality and by being 
ready to repel any attack against Serbia on the part of Bulgaria.” 

Furthermore, he said that the participation of Greece in the 
war at that time, far from being useful to Serbia, would in fact 
be very prejudicial, inasmuch as, in such a case, Greece could offer 
to her ally but very feeble forces in comparison with those of 
Austria-Hungary and would at the same time make Salonika, the 
only open port for the revictualing of Serbia and furnishing of sup- 
plies, the target of Austrian attacks; and in fine, that the entrance 
of Greece into the war at that time would weaken her armed forces, 
which ought to be maintained intact for the common interests of 
Greece and Serbia in order to repel a Bulgarian aggression, which 
Greece was ready to do.” 


2 See Greek White Book, telegram of July 20, 1914, containing instruc- 
tions from Mr. Streit to Mr. Alexandropoulos, Minister of Greece at Belgrade, 
Doc. No. 18, Supplement, p. 114. For further evidence that Greece was firmly 
committed to this policy, see declaration of Mr. Streit, Minister for Foreign 
Affairs of Greece, to Chargé d’Affaires of Germany at Athens, in telegram of 
July 11, 1914, (0.s.) ibid., Doe. No. 11, Supplement, p. 108; also, declaration 
of Mr. Theotoky, Minister of Greece at Berlin, to Von Jagow, then Minister 
for Foreign Affairs of Germany, in telegram of July 12, 1914, ibid., Doc. No. 13, 
Supplement, p. 110; telegram of July 15, 1914, of Mr. Streit to Mr. Theotoky, 
ibid., Doc. No. 16, Supplement, p. 112; telegraphic circular of August 31, 1914, 
containing declaration of Mr. Venizelos to the Minister of Germany at Athens, 
ibid., Doc. No. 26, Supplement, p. 121; communiqué of the Gounaris Cabinet in 
Greece of February 25, 1915, declaring that Greece will carry out her treaty, 
obligations, ibid., Doc. No. 28, Supplement, p. 123; telegram of February 28, 1915, 
from Mr. Zographos, Minister for Foreign Affairs of the latter Cabinet, to 
Mr. Alexandropoulos, Minister at Belgrade, instructing him to assure Serbia 
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Mr. Venizelos, on his return to Athens in August, 1914, having 
discovered that Mr. Streit was following secretly an entirely pro- 
German policy, compelled him to resign and assumed himself the 
duties of the Foreign Office. Therefore, on August 21, 1915, he 
sent a circular to the Ministers of Greece accredited to the Entente 
Powers, instructing them to repeat the declaration he had already 
made to the German Minister at Athens, namely, that “it would 
be impossible for Greece to be an indifferent spectator in an attack 
by Turkey and Bulgaria against Serbia and that, besides, her in- 
terests, her obligations of alliance oblige her to hasten to the defense 
of Serbia”’ in case the latter was attacked.” 

The Serbian Government, after receiving the reply to her note 
of July 25, 1914, seemed to be satisfied with the explanations given 
by the Greek Government in regard to the policy to be followed by 
Greece in the war, and declared that the assistance promised by the 
Greek Government, as outlined in the note, corresponded entirely 
with the treaty obligations of that country." 

This line of conduct by Greece at that time not only did not 
embitter the relations between the two allies, but, on the contrary, 
as the result showed, it proved to be the best policy to be followed 
under the circumstances, inasmuch as the Greek Government helped 
that Greece is attached faithfully to the Treaty of Alliance, ibid., Doc. No. 29, 
Supplement, p. 123; telegraphic circular of July 20, 1915, sent by Mr. Gounaris, 
then Premier and Minister for Foreign Affairs, to the Greek legations of both 
the Entente and Central Powers, ibid., Doc. No. 31, Supplement, p. 124; telegram 
of August 21, 1915, by Mr. Venizelos, then Prime Minister, to Mr. Theotoky, 
Minister at Berlin, ibid., Doc. No. 32, Supplement, p. 125. 

On October 18, 1914, Mr. Theotoky, the Minister of Greece at Berlin, in a 
dispatch to Mr. Venizelos, gave an account of an interview he had with Mr. Zim- 
mermann, then Undersecretary for Foreign Affairs of Germany, who advised 
Greece not to intervene in the war even if Bulgaria attacked Serbia. In reply to 
the observation of Mr. Theotoky that Greece was bound to Serbia by a treaty 
of alliance, Mr. Zimmermann, in imitation of Chancellor Bethmann-Hollweg’s 
famous expression “scrap of paper,” told the Greek Minister that treaties had 
very little value at the present time. Jbid., Doc. No. 27, Supplement, p. 122. 

13 Jbid., telegraphic circular dated August 31, 1914, to the Ministers of Greece, 
accredited to the Entente Powers and to Roumania, Doc. No. 26, Supplement, p. 121. 

144 See speech of Mr. Venizelos of October 4, 1914, in supplement to Patris, 
pp. 9-10; also “‘Greece in Her True Light,’ speeches of Mr. Venizelos translated 
by Mr. Socrates A. Xanthaky and Nicholas G. Sakellarios, pp. 49 et seq. 
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her ally Serbia in a very effectual manner by keeping intact the 
communications between that country and the Mediterranean Sea. 
In fact, had it not been for these facilities, namely, the transporta- 
tion from Salonika over the Greek railways in Macedonia of the 
war material and other supplies furnished to Serbia by the Entente 
Powers, it is very doubtful, whether the Serbian army, notwith- 
standing the extraordinary valor which it displayed, could have 
withstood the first and second onrush of the Austro-Hungarian 
troops into Serbia. When, coupled with that, one considers the 
other no less valuable assistance given to Serbia by Greece, namely, 
of preventing Bulgaria from attacking Serbia by the threat that 
the Greek Government would, in such a contingency, carry out her 
treaty obligations towards Serbia and repel any Bulgarian aggres- 
sion, it may be fairly said that in the beginning of the European 
War, Greece, then guided by Mr. Venizelos, kept faith with her 
promises arising out of the dual alliance. Without depreciating the 
bravery of the Serbian army, it should be conceded that these two 
factors contributed largely to the crushing defeat of the Austro- 
Hungarian troops and their expulsion from the Serbian territory 
during the early part of the war." 

Serbia then, after expelling the invading Austro-Hungarians from 
her territory and attempting unsuccessfully to carry on war operations 
in enemy territory, was compelled to remain for some time inactive, 
not so much for the purpose of recuperating her forces as in order 
to combat another not less deadly enemy, namely, the typhus 
fever, which, in a short space of time, made fearful ravages amongst 
her gallant troops and people generally. The country had hardly 
recovered from this fearful disease when an Austro-German army 
began again to invade Serbian territory. It was at that time 
(August, 1915) that sinister rumors began to circulate that Bulgaria 
would also attack Serbia, having already obtained territorial con- 
cessions from Turkey. The Prime Minister of Greece was again 
Mr. Venizelos, his party having carried the elections of June, 1915.'® 


% See on this point, view of a British correspondent in “ Light on the Balkan 
Darkness” by W. H. Crawfurd Price, p. 19. 
1 See this JouRNAL, Vol. 11, No. 1, January, 1917, pp. 68-69. 
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It was then again that the Greek Government promised to keep 
faith with her ally, Serbia.” The stand taken at that time by 
Mr. Venizelos and his Cabinet on this question was subsequently 
explained by him in the Boulé on October 4, 1915.'* 

While the Greek Government was officially giving such assur- 
ances to Serbia and to the Entente Powers, German diplomacy and 
propaganda (which seem to be interwoven) were undermining, with 
the connivance and assistance, as it is now proved, of Constantine 
and his spouse Sophie, Greek public opinion. Again, while, on one 
hand, Greece was officially pledging herself to come to the assist- 
ance of Serbia if attacked by Bulgaria, the King of the “Hellenes” 
was assuring his brother-in-law Emperor William, and through him 
Bulgaria, that Greece would not stir or move her finger if the Bul- 
garians took a fancy to invade the territory of Serbia. In fact, as 
early as July 17, 1915, the Minister of Greece at Bucharest had 
informed his government (the Gounaris Cabinet) that Germany had 
categorically assured Bulgaria that Greece would remain neutral 
even if Bulgaria attacked Serbia.'* 

Towards the end of September, 1915, Greece was brought face 
to face with the question of war or peace. Everything now indicated 
that Bulgaria was about to join the Central Powers. The loan 
made at the time by Germany to Bulgaria confirmed these rumors. 
While the Cabinet of Mr. Venizelos, with the support of the great 
majority of the representatives of the nation elected a few months 
before on the clear issue of carrying out or not the treaty obligations 
towards Serbia, was in favor of armed intervention in case Bulgaria 
attacked Serbia, the King and his pro-German tools were moving, 
so to speak, heaven and earth in order to prevent Greece from ful- 
filling her pledge towards her ally. 

During the interval between the resignation of the Venizelos 
Cabinet in March, 1915, and its assumption again of power in 
August, 1915, Constantine and Sophie, with the help of the German 
propaganda, carried out the nefarious work of the corruption of the 


™ Greek White Book, Doc. No. 26, above quoted. 
% Supplement to Patris, pp. 9 et seq. 
*? Greek White Book, Doc. No. 30, Supplement, p. 124. 
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Greek press, of various public officers, both civil and military, and 
of persons in every strata of society in order to attain their end, 
namely, to place no impediment in the triumph of the German arms 
and, if possible, even to give them effectual aid. 

The King of the “Hellenes” did not in the least scruple to sacri- 
fice the interests of the country of which he was the supreme head, 
in favor of the Hohenzollern family and of Germany.” 

The final clash between two principles, the one adhering to the 
sanctity of treaty obligations and the other discarding them as use- 
less verbiage, came to an end on October 5, 1915,24 when Greece 
violated her sacred covenant with Serbia. The die was now cast 
and Constantine brushed aside both the constitution and the treaty, 
throwing them into the royal waste-basket. After the fall of Mr. 
Venizelos on that date, the King, divesting himself of all constitu- 
tional restrictions, assumed full control of both the internal and 
external relations of the country, and his pliant Prime Minister, 
Mr. Zaimis, who had succeeded Mr. Venizelos, declared to Serbia, 
on the eve of the invasion of her territory by the Bulgarian army, 
that the Treaty of Alliance between the two countries had a Balkan 
character and that therefore Greece was not bound to assist her 
ally because the latter was involved in a European war. 

The reasons for the nonfulfillment of her treaty obligations by 
Greece, or better the interpretation given to its provisions by the 
nominee of the King, are given fully in a state document issued from 
the Foreign Office of Greece on October 11, 1915.% In a telegram 
sent by the Greek Prime Minister, Mr. Zaimis, who also held the 
portfolio of Foreign Affairs, to the Minister of Greece at Belgrade, 
the latter was instructed to declare to the Serbian Government 
that Greece could not accede to its demand and come to the assist- 
ance of Serbia if she was attacked by Bulgaria because, according to 
the view of the Greek Cabinet, the casus foederis would not arise 


in such a case. 


2 The deciphered telegrams discovered in Athens after Constantine’s depar- 
ture leave no doubt about his guilt. 

#1 See this JourNAL, Vol. 11, No. 1, January, 1917, p. 69. 

* Greek White Book, Doc. No. 34, Supplement, p. 126 
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The first contention of the Greek Minister was that the Treaty 
of Alliance, which was concluded for the purpose of establishing and 
maintaining an equilibrium of forces between the states of the 
[Balkan] Peninsula had, “according to the very preamble of the 
treaty,” “‘a purely Balkan character”? not imposing in the least an 
obligation upon Greece to assist Serbia in case of a general war, 
and that notwithstanding the generality of the terms of Article 1, 
both this instrument and the Military Convention prove that the 
contracting parties had in view the presupposition of a single-handed 
attack by Bulgaria against one of them. 

It was further argued that Article 4 of the Military Convention 
confirmed this construction, inasmuch as having been inserted there in 
order to limit the aid of one of the allies who would have been 
already occupied elsewhere, it foresees as a casus foederis only the 
attack of Bulgaria against one of them, and that nowhere is any 
mention made of a combined attack of two or more Powers; that, 
on the contrary, notwithstanding the generality of Article 1 of 
the Military Convention, it is restricted to the supposition of war 
between one of the allied states and only one other Power; that 
besides, according to Mr. Zaimis, “it would have been an act of 
foolish conceit” for the allies to agree in the contingency of war by 
one of them with many Powers at the same time “to the grant of an 
evidently feeble and ridiculous assistance of the military forces of 
the other party.”” The royal nominee said furthermore that such 
was then exactly the case; that if Bulgaria attacked Serbia, she 
would do so by virtue of an agreement and in conjunction with the 
Central Powers and Turkey, which would constitute an incident of 
a European war; that Serbia herself recognized this character of the 
attack by breaking her diplomatic relations with Bulgaria and inviting 
the Entente Powers to assist her ‘without previously coming to an 
understanding with Greece, her Balkan ally.” It was therefore evi- 
dent, continued the document, “‘that we (the Greek Government) 
[in such a case] find ourselves outside the provisions as well as the 
spirit of our alliance.” * 

The note, after emphasizing the conviction of the Greek Govern- 


% Greek White Book, Doc. No. 34, Supplement, p. 126, 
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ment that by the stand it had taken in the matter it had furthered 
not only the interests of Greece, but also those of Serbia, because in 
that manner it could preserve intact its forces and the freedom of 
communication with Serbia, concluded by reiterating that Greece was 
always ready to face the Bulgarian danger even when it presented 
itself during the present war, “although Serbia was already struggling 
with two great Powers, but that Greece had always in view a Bul- 
garian attack undertaken separately, even in connection with the 
other hostilities against Serbia; but that the hypothesis of an attack 
concerted with other Powers was and ought to be outside their 
anticipations.” 

It is difficult to follow the trend of the thoughts of Constantine’s 
Minister or to understand how his argument can be conciliated with 
the assurance that the Greek Government was ready to face the 
Bulgarian danger. In plain words, the Greek Government admitted 
that the casus foederis would arise if Bulgaria attacked Serbia when 
the latter was at war with two great Powers, namely, Austria-Hungary 
and Germany. But the Premier of Constantine argued that Greece 
was bound to assist Serbia in a war with two great Powers only 
in case she was attacked by Bulgaria acting alone and not in 
combination with the attack by these Powers. 

The Serbian Government, on receiving this reply from its ally, 
communicated its views on the subject and insisted that in case of 
a Bulgarian aggression against Serbia the casus foederis would 
arise. The Serbian Minister for Foreign Affairs pointed out to the 
Greek Government that both the spirit of the Treaty of Alliance, 
which guaranteed the territorial integrity of the contracting parties 
in case of aggression, and the text, in which no mention whatever is 
made that the treaty ceases to have a binding force if Bulgaria is 
allied with another Power, prove that Greece is bound to assist 
Serbia, if the latter, without provocation on her part, is attacked by 
Bulgaria or another Power; that in the view of the Serbian Govern- 
ment the aim of Bulgaria was to dispossess Serbia of the territories 
she acquired through the Treaties of London and Bucharest and also 
to prevent Serbia and Greece from having contiguous boundaries; 
that the object of the alliance is the assurance of the situation 
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created after the Balkan Wars and that the treaty aims at the 
integrity of the territories of the two allies; that Article 1 does not 
state that Serbia and Greece should be attacked by only one enemy 
and not by many, but speaks generally of an attack without fixing 
the number of the attacking Powers: that to adopt the Greek con- 
tention would mean that the allies had wished to insure themselves 
“from the lesser but not from the greater danger.” 

As to the argument that Serbia broke off her diplomatic rela- 
tions with Bulgaria without consulting Greece, the Serbian Foreign 
Minister pointed out that Serbia had no choice on account of the 
aggressive attitude of Bulgaria and that, besides, Greece herself had 
mobilized her army without consulting Serbia. 

Answering the other contention of the Greek Government that 
the treaty had not in view a combined attack by Bulgaria and other 
belligerents against Serbia, the Serbian Minister said that, according 
to the statement of the Greek Government, the latter admitted that 
Greece should participate in the war against Bulgaria if other Powers 
attack Serbia simultaneously with Bulgaria, but not if they com- 
bined to do so together, which from the military point of view was 
the same; that in either case, namely, whether the adversaries of 
Serbia were allies or not, she is bound to carry on the war on two 
fronts and the military difficulties for Greece would have been the 
same. The Serbian Government, in concluding, drew the attention 
of the Greek Government to the fact that Greece had repeatedly 
given to Serbia the assurance that she would intervene, under the 
reservation only that Bulgaria should attack first. The note con- 
cluded by making a final appeal to Greece to come immediately to 
the aid of her ally. 

Having reviewed the diplomatic contentions concerning the dual 
alliance, it may be pertinent to examine whether the point of view 
of the Government of Constantine as to the treaty obligations of 
Greece were well founded and justified her in refusing her aid to 
Serbia when the latter became involved in the present war. 

In order to pass upon this question, it is necessary to inquire into 
the circumstances under which the contracting parties entered into 


* Greek White Book, Doc. No. 38, Supplement, p. 130. 
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the alliance and the reasons which impelled them to league them- 
selves against Bulgaria. 

After the first Balkan War, Mr. Venizelos, with his usual far- 

sightedness, foreseeing an aggressive movement on the part of 
Bulgaria, sounded the Serbian Government as to whether, in view 
of the menacing attitude of their ally, i.e., Bulgaria, Serbia would 
be willing to conclude a defensive alliance with Greece in order to 
ward off the then impending Bulgarian danger. This suggestion 
having been favorably received by Mr. Pachitch, the Serbian Pre- 
mier, negotiations were carried on for some time through their re- 
spective governments looking to a definite agreement to that effect. 
A hitch, however, occurred during the negotiations because the Ser- ; 
bian Government demanded that the defensive alliance should not . 
be directed against aggression on the part of Bulgaria only, but be 
also extended to include an attack from another Power, the Serbian } 
Government having particularly in mind Austria-Hungary. Greece 
having demurred to that condition, Serbia positively refused to con- 
clude the alliance. The question was left in abeyance for some time, 
until the repeated attacks of the Bulgarian troops against the Greek 
outposts in Macedonia in April-May, 1913, for the mastery of cer- 
tain localities of strategical importance compelled Greece to recon- 
sider the Serbian condition. 

It is now an open secret that the Greek Government hesitated 
for some time to consent to the insertion of the words “third Power” 
in the diplomatic instrument binding the two countries in a de- 
fensive alliance, and it only acquiesced in the Serbian request on 
account of the aggressive attitude of Bulgaria. The question was 
so important that a ministerial council was held at the royal palace 
under the presidency of Constantine, when Mr. Venizelos’s view fa- 
voring the immediate signature of the Treaty of Alliance was fully 
discussed and the advantages favoring the acceptance of the Ser- 
bian demand and the disadvantages against it were carefully con- 
sidered. The Premier, Mr. Venizelos, urged the conclusion of the 
alliance and the signature of the instrument as it was submitted by 
Serbia including the words “third Power” to which the Greek 
Government had formerly objected as being too general and appli- 
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cable to any Power, including Austria-Hungary. He reasoned that 
the Bulgarian danger was imminent, while that of the ‘“‘third Power” 
was remote, and that in case Austria should attack Serbia, Russia 
would protect the latter country, and in that case there would be a 
European war; that in such a case Greece would not be left alone 
with Serbia; and that Greece would naturally side with the Powers 
aligned against Austria, namely England, France, and Russia. This 
view was indorsed both by the King and the ministerial council and 
the conclusion of the treaty was decided upon. Mr. Venizelos 
divulged the character of the alliance between Greece and Serbia 
and explained the circumstances under which the two contracting 
parties concluded it, in order to refute the arguments of some poli- 
ticians, who, being then in the confidence of the former King, alleged 
that the casus foederis would not arise even if Bulgaria attacked 
Serbia. This question was then and has ever since been the para- 
mount question in Greece. It came up for discussion in the Greek 
Legislature on October 4, 1915, just before the entrance of Bulgaria 
into the present war on the side of the Central Powers. Mr. Veni- 
zelos, addressing the representatives of the nation, said amongst 


other things that ever since the conclusion of the alliance he had 


never ceased to consider the obligations towards Serbia as having 
a binding force upon Greece. 

In May, 1914, when the relations between Greece and Turkey 
had reached the breaking point, the Greek Government, relying on 
the Greco-Serbian Alliance, inquired of Serbia whether Greece could 
count upon the military assistance of her ally in case she (Greece), 
being involved in war with Turkey, should be attacked by Bulgaria. 
The answer of the Serbian Government was that the country, on 
account of the two Balkan Wars, was exhausted and unprepared for 
a new conflict, and urged Greece to endeavor, by all possible means, to 
avoid war with Turkey, but that Serbia would, nevertheless, declare 
to Turkey that a Greco-Turkish war could not leave her indifferent. 
“‘Serbia,”’ declared Mr. Venizelos, ‘“‘in those circumstances acted as a 
sincere friend and in the spirit of her treaty obligations.” * 

% Supplement to the newspaper Patris, speeches of Mr. Venizelos during the 
sittings of the Boulé on October 4, 1915, pp. 6, et seg; also English translation 
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When the present European War broke out Mr. Venizelos was at 
Munich on his way to Brussels to meet the Turkish plenipotentiaries 
for the settlement of the question of the ASgean Islands. He re- 
ceived a telegram from Mr. Pachitch, the Premier of Serbia, asking 
him what would be the attitude of Greece in connection with the 
war and the Treaty of Alliance with Serbia. Mr. Venizelos an- 
swered by expressing his personal opinion in the sense of the answer 
given subsequently by the Greek Government,?* which undoubtedly 
received also the royal sanction, a fact to be noted on account of 
the subsequent conduct of Constantine in the matter. It is also to 
be noted that the Serbian Government did not complain about the 
policy then adopted by Greece. 

Immediately after the second Balkan war (in June-August, 1913), 
Turkey, still chafing under the crushing defeat she had sustained 
from the hands of her former vassal states (Serbia and Bulgaria) and 
Greece, and bemoaning the loss of her territory in European Turkey 
and her insular possessions, was watching for an opportunity to 
snatch away from Greece the Agean Islands near the western 
coast of Asia Minor, the possession of which the Young Turks 
declared to be indispensable to the security of Asia Minor itself. 
The principal argument of Turkey was, that as the coast of Asia 
Minor was inhabited by Greek populations, it would be dangerous 
to have Greece so near the coast for fear that the Greeks on the 
opposite coast of Ionia might revolt against the Sultan’s authority. 
In short, the Ottoman Porte claimed that as it already had under 
its yoke a large Greek population on the coast of ancient Ionia, it 
was indispensable, in order to keep the latter under its misrule, to 
have also the other 150,000 Greek inhabitants residing in the islands 
along the coast. 

The view that the state possessing the mainland or coast of Asia 
Minor should also hold the islands near it was strongly impressed 
upon the Turkish Government by Germany. The views of the 
German Government on this question were openly expressed during 


of speech on “Greece in Her True Light,’’ by Socrates A. Xanthaky and Nicholas 
G. Sakellarios, pp. 49, et seq. 
26 Greek White Book, Doc. No. 18, Supplement, p. 114. 
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Emperor William’s visit at Corfu, in the spring of 1914, when the 
then German Ambassador at Constantinople, Von Wangenheim, who 
had accompanied his master, said bluntly to Mr. Streit, the then 
Minister for Foreign Affairs of Greece, that these islands ought to 
belong to the Power owning the opposite coast of Asia Minor.” 

3e that as it may, Turkey at that time was preparing for a war 
of ‘‘revanche” against Greece. Hence her eagerness to acquire 
speedily two Dreadnoughts in England, which on the opening of the 
European War were fortunately taken over by the British Govern- 
ment, thus depriving Turkey of a naval force which might have been 
fatal to the interests of the Allies in the Black Sea. It was at that 
time that Mr. Venizelos inquired of the Serbian Government as to 
its probable attitude in case of war between Greece and Turkey, it 
being then the intention of Greece to declare war against that 
country before the arrival in the A{gean Sea of the Dreadnoughts 
purchased by Turkey. The answer he received has been stated 
above. 

On numerous occasions, in speeches and interviews, Mr. Venizelos 
had not ceased to declare that Greece was bound to assist Serbia in 
her struggle for life. That the binding character of the Greco- 
Serbian Treaty was recognized in Greece up to the overthrow of the 
Venizelos Cabinet in October, 1915, is proved by the official declara- 

7 See speech of Mr. Repoulis in Boulé, in supplement to Patris, etc., etc., 1917, 
p. 39; also in Cing Ans d’ Histoire Grecque (speech of Mr. Repoulis in French), p. 183. 

That was evidently the reason why King Constantine and his Germanophile 
General Staff were moving heaven and earth, so to say, to persuade the people 
in Greece that it was contrary to the interests of the country to lay any claim to 
the coast of Asia Minor because under no circumstances did they wish to counter- 
act the colonial plans of the Hohenzollern family. 

The following incident, which was related to the present writer by a trust- 
worthy person, shows that the royal family in Greece was working all the time 
for the King of Prussia. Queen Sophie visited at one time a mess room where 
Greek refugees from Asia Minor were served their meals at the public expense. 
The Queen, approaching the refugees, told them that now that the Germans were 
in their country they were undoubtedly well treated, when the spokesman of the 
refugees, a schoolmaster, seizing the opportunity, answered the Queen that the 
Greeks in Asia Minor would be better off and happier when the pearl of Ionia 
would be affixed to the Crown of Hellas. Sophie, on hearing this unexpected 
answer, said in response: ‘‘That will never, never happen,” and immediately 
left the place, much to the amazement of the bystanders. 
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tions above quoted of the Greek Government, irrespective of party. 
That even the King had recognized that the casus foederis would arise 
in case of an attack by Bulgaria against Serbia is evident not only 
from the official dispatches which undoubtedly were sent with his 
approval inasmuch as some of them were written by Mr. Streit, 
the pro-German Foreign Minister, but is attested by the interviews 
that Constantine at that time gave to a well-known British corre- 
spondent who was very friendly with the King.** 

But while the responsible government was giving assurances to 
Serbia and to the Entente Powers that Greece would, in case of 
attack by Bulgaria against Serbia, carry out her treaty obligations, 
the irresponsible and occult government of Constantine was pledg- 
ing the country to a policy contrary to that pledged by his respon- 
sible ministers. Official correspondence which has now come to 
light proves clearly that this policy of double-dealing and deceit was 
put into execution by Constantine from the very beginning of the 
European War, with the connivance of some of the Greek ministers. 
The guilt of Constantine is not only that he transgressed every 
etiquette of parliamentary government and violated the very spirit 
of the constitution in carrying on a secret correspondence with a 
foreign sovereign, namely, Emperor William II, in which he pledged 
his country to a policy agreeable to his august brother-in-law, but 
that he also deceived the Entente Powers by giving them to under- 
stand that Greece could not possibly depart from her traditional 
policy and act contrary to the interests of the Protecting Powers of 
Greece.”® 

After the overthrow of Constantine in June, 1917, and the advent 
again to power of Mr. Venizelos, the question of the treaty obliga- 
tions of Greece towards Serbia was again discussed at great length. 
During the sittings of the Boulé on August 26, 1917, both the Premier 
and some of the other members of the Cabinet threw great light on 
this question and laid also before the Greek House of Representatives 


28 See Crawfurd Price, Venizelos and the War, p. 53. 

2° See excellent exposition of this double-dealing in Revue de Paris of June 1, 
July 1 and 15, 1917 by Auguste Gauvain, translated into English by Prof. Carroll 
N. Brown and published by the American-Hellenic Society. 
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the texts of the Treaty of Alliance and the Military Convention with 
Serbia, as well as the official correspondence relating to the negotia- 
tion and conclusion of the Greco-Serbian Alliance. Mr. Venizelos in a 


masterly speech delivered in the Boulé during that sitting said that in 


the beginning of the European War, namely, in September, 1914, he had 
declared to the Entente Powers, on behalf of the Greek Government, 
that, remembering what Greece owed to these Powers, although it 
would not be possible then to assist Serbia on account of the danger 
from Bulgaria, or to send an army to France, still, if Turkey partici- 
pated in the war on the side of their enemies Greece would be 
ready to participate in the war on the side of the Entente Powers 
provided they guaranteed her against an attack from Bulgaria.*® 

Turning his criticism on Mr. Zaimis, during whose term of office 
Greece had refused to carry out her treaty obligations towards 
Serbia, Mr. Venizelos said, “he knew everything; he had _pre- 
sided over the Council which had decided to submit to the Serbian 
demand” regarding the scope of the alliance. ‘‘ When,” he continued, 
“the officials of the Ministry called Mr. Zaimis’s attention to the 
texts of the agreements with Serbia, he replied that he did not wish 
to lose his time over such things because of what use would that be 
to him, since he had assumed the power precisely in order not to carry 
out the treaty.” * 

That Constantine had deliberately violated the Greco-Serbian 
alliance nobody doubted, but few persons had the privilege of know- 
ing that he had planned to violate it at the very time of its signature. 
This point, although known for some time, was officially disclosed 
before the representatives of the nation by one of the Cabinet Mem- 
bers of the present Greek Government who was also present when 
the ex-King intimated his intention of treating the treaty as a 
“scrap of paper” if ever the opportunity was offered to him. Mr. 
Repoulis, the Minister of the Interior, speaking in the Boulé on 
August 25, 1917, declared that the meaning of the Treaty of Alli- 


80 Speech in supplement to the newspapers Patris, etc., etc., 1917, pp. 93-94; 
see, also, op. cit., Cing Ans d’Histoire Grecque, p. 14. 

31 Jbid., supplement to Patris, ete., ete., 1917, p. 144, ibid., Cing Ans 
d’Histoire Grecque, p. 71. 
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ance and of Article 1 of the Military Convention was plainly explained 
not only in the Ministerial Council in which they were considered 
before signature, but in the presence of Constantine; that it was 
repeatedly said and emphasized that Greece was bound to assist 
Serbia against any third Power, and the name of the third Power 
which would be likely to attack Serbia was mentioned. ‘When 
the sitting of the Council came to an end,’ he continued, ‘‘we were 
dumbfounded to hear the Chief of the State (Constantine) say that 
in such a case he would violate the treaty.” ” 

Such being the facts in regard to the Greco-Serbian Treaty, it 
would be idle to enter into a long discussion as to the merits or 
demerits of the arguments used at the time by Constantine or his 
nominees in order to evade the treaty obligations of Greece towards 
her ally Serbia. Suffice it only to say that, had even the facts pre- 
ceding the conclusion of the alliance not been known, and had even 
the contracting parties not fully understood and discussed the meaning 
of the “third Power” inserted in the Military Convention (Article 1), 
still the very texts of these instruments would have been more than 
sufficient to convince any impartial person that the obligations arising 
out of them were not of a limited but of a general character. 
The preamble of the treaty states distinctly that the object of the 
contracting parties is ‘the firm desire to preserve a permanent peace 
in the Balkan Peninsula,” and they considered that “‘the most effect- 
ive means of attaining that purpose” was ‘“‘to be linked together 
by a close defensive alliance.” 

Nor is there any limitation either as to the number of their 
prospective enemies or as to the geographical situation of such 
enemies, who might, consequently be either in the Balkan Penin- 
sula or outside of it. Thus, Article 1 of the treaty refers to an 
attack against either of the contracting parties without specifying 
either the number of the enemy states or the geographical position 
of the country, namely, whether it is situated in the Near East or 


Europe. 
* Supplement to Patris, ete., ete., pp., 40-41, 1917. This incident was disclosed 


for the first time by the Temps, December 11, 1916. See also Cing Ans d’ Histoire 
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The Military Convention (Article 1), going a little further, speaks 
of the contingency of war between ‘‘one of the allies and a third 
Power,” under “the circumstances provided for by the Treaty of 
Alliance,’’ namely, in case one of them should be attacked ‘“ without 
any provocation on its part” (Article 1 of the treaty); in the event 
of the failure to come to a separate understanding with Bulgaria 
about the division of their conquests (Article 2); in support of their 
determination to have a contiguous boundary line (Article 3), and of 
various other detailed provisions concerning their mutual interests. 

From the general wording of both diplomatic instruments, it is 
evident that the attack by Bulgaria is quite independent from that 
of another Power and that an attack from Bulgaria is sufficient to 
justify either of the allies in asking the assistance of the other. There 
is, however, one limitation in case of an attack by a third Power and 
Bulgaria at the same time, and that is that in such a case the number 
of troops to be furnished is to be fixed by common agreement 
“according to the military situation’ and the consideration of “the 
security of the territory’’ of Greece and Serbia.* 

As the letter of both the Treaty of Alliance and the Military 
Convention does not support the contention that the obligations 
arising out of them were of a limited and not of a general character, 
it might be pertinent to inquire whether the intention of the con- 
tracting parties can be deduced by way of interpretation or construc- 
tion from the context of the instruments. That will bring us to refer 
to the rules of interpretation or construction of international cove- 
nants. 

Without going into a learned dissertation on the views of classical 
writers or on the rules of the law of nations, let us summarize the 
principles adopted today by contemporary authorities on this point. 

According to the theory in principle, the maxims of the Roman 
law applicable to private covenants is the cornerstone of the whole 
edifice of the interpretation or construction of international compacts. 


33 See Article 4 of the Military Convention in Doc. No. 4, Supplement, p. 97; 
also, interpretation of Serbian Government in Greek White Book, Doc. No. 38, 


Supplement, p. 130. 
* A. Rivier, Principes du Droit des gens, Vol. II, p. 122. 
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Therefore, the rules in practice and the principles governing the con- 
struction of private contracts and laws are applicable in the interpre- 
tation of treaties.** This view is indorsed by the Cour de Cassation 
of France.** 

A principle generally indorsed by writers is that treaties, being 
covenants of good faith, should be construed “equitably and not 
technically.” 

Vattel says that 

As Sovereigns [or Sovereign States] acknowledge no common 
judge, no superior that can oblige them to adopt an interpretation 
founded on just rules, the faith of Treaties constitutes in this respect 
all the security of the Contracting Powers. That faith is no less 
violated by a refusal to admit an evidently fair interpretation than 
by an open infraction. It is the same injustice, the same want of 
good faith; nor is its turpitude rendered less odious by being choked 
up in the subtilties of fraud.** 


In the opinion also of Dr. Lieber, “good faith in interpretation 
means that we conscientiously desire to arrive at truth ... it means 
the shunning of subterfuges, quibbles, and political ruffling — it 
means that we take the words fairly as they were meant.” 
“Faithful interpretation implies that words be taken in that sense, 


which we honestly believe that their utterer attached to them.” * 
But it goes without saying that one should have recourse to inter- 


% Pradier-Fodéré, Cours de Droit Diplomatique; also Wheaton’s Elements of 
International Law, 5th English ed. (1916) p. 399, II, p. 489; also Pradier-Fodéré, 
Traité de Droit public International. 

86 Pradier-Fodéré, II, No. 1174, with some qualifications; see, contra, Funck- 
Brentano and Sorel, pp. 123-124. 

7 See Phillimore, Commentaries upon International Law (1871), Vol. II, pp. 89, 
et seqg.; Vattel, Le droit des gens, ed. Pradier-Fodéré (1863), Vol. II, S. 269, 
p. 255; F. de Martens, T'raité de Droit International, traduit du Russe par A. Leo 
(1883), Vol. I, p. 556; Merignhac, Traité de Droit public International, Deuxitme 
Partie, p. 679; Calvo, Le Droit International, Vol. I, p. 670, ed. 1880; Pradier- 
Fodéré, Traité de Droit Int. public, Vol. II, No. 1188, Heffter, Le Droit Int. de 
V Europe, traduit par J. Bergson, ed. F. H. Geffcken (1883), p. 214; Pinheiro 
Ferreira, in Vattel, ed. Pradier-Fodéré, p. 252, note 1; Bluntschli, Le Droit Inter- 
national codifié, traduit du Russe par Lardy, Art. 449. 

%8 Tbid., Vattel, translated by J. Chitty (1883), p. 247. 

39 F. Lieber, Legal and Political Hermeneutics (1880), pp. 80-81, Ch. IV, 8. IV. 
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pretation only when there is any ambiguity in the wording of the 
instrument and not when the meaning is clear. As Vattel says: 


It is not allowable to interpret what has no need of interpretation. 
When its (of a deed) meaning is evident, and leads to no absurd 
conclusion, there can be no reason for refusing to admit the meaning 
which such deed naturally presents. To go elsewhere in search of 
conjectures, in order to restrict or extend it, is but an attempt to elude 
it. If this dangerous method be once admitted, there will be no 
deed which it will not render useless. However luminous such a 
clause may be, however clear and precise the terms in which the 
deed is couched, all this will be of no avail, if it be allowed to go in 
quest of extraneous arguments, to prove that it is not to be understood 
in the sense which it naturally presents.‘ 


And further “the equity of this rule is glaringly obvious, and its 
JULIUS 
There will be no security in conventions, 


necessity is not less evident. 
if they may be rendered nugatory by subsequent limitations, which 


ought to have been originally specified in the deed, if they were in 
the contemplation of the contracting parties.” “ 

From the above summary of the views of the authorities on inter- 
national law, it is evident that the primordial principle governing 
the interpretation or construction of diplomatic instruments is that 


the contracting parties should avoid subtilties and adhere to the 
letter of the instrument whene er the meaning of it is clear and dis- 
tinct, or to the spirit whenever there is any doubt or obscurity in the 
meaning of a word or expression, the dominant feature in both cases 


being uberrime fides. 

Both the letter and spirit of the Greco-Serbian Treaty of Alli- 
ance and the Military Convention indicate that the two states 
undertook to assist each other in case of armed conflict between one 
or both of them and a third Power, and particularly Bulgaria — pro- 
vided there was no provocation on the part of either of the contracting 
parties and they were on the defensive. The incidents and events 
preceding the conclusion of the dual alliance attest that Constantine, 
in refusing to go to the aid of Serbia when the assistance of Greece 
was invoked, deliberately violated both the letter and the spirit of 
the alliance and in doing so he simply indorsed and adopted the 


Ibid., p. 245. 


40 Vattel, II, translated by J. Chitty (1883), p. 244. 
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Prussian or Teutonic theory of the obligations resulting from treaties. 
The ex-king evidently forgot the sacred words of the Delphic Oracle 
on pe.sons who violate their oaths.” 

Be that what it may, the sanctity of treaties has been solemnly 
vindicated in Greece after the expulsion from the country of the ex- 
alted person who had attempted to drag Hellas to infamy, by the 
adoption of the following resolution by the representatives of the 
Greek nation on August 25, 1917: 

The Boulé, declaring that international agreements have a sacred 
character and likewise the obligations of the alliance of Greece towards 
Serbia, conveying a brotherly greeting to the heroic Serbian nation, 
and convinced that the entire nation is ready for every sacrifice so 
that by her participation on the side of the Allied States in the world 
war for the liberty of the people she may reéstablish the national 
honor, recover the lost territories, and in general safeguard the national 
interests, approves the answer to the royal speech of the majority 
of the committee ad hoc and expresses its full confidence in the 
Government.* 


At last the participation of Greece in the war on the side of her 
ally Serbia in order to fulfill her treaty obligations and those due to 
her protecting Powers, to whom the Greek nation owes so much 
has, much to the joy and satisfaction of the friends of justice and the 


lovers of Hellas, wiped out the stain of dishonor and ingratitude 
which would have been otherwise impressed upon the Hellenic people. 
THEODORE P. Ion. 


“2 Yet hath the Oath God a son who is nameless, footless and handless; mighty 
in strength he approaches to vengeance, and whelms in destruction all who belong 
to the race or the house of the man who is perjured. But oath-keeping men 
leave behind them a flourishing offspring. Herodotus, Book V., Erato. Pythoness 
to Glaucus. Translation of G. Rawlinson, Vol. III, p. 168. 

# Supplement to Patris, ete., etc., 1917, p. 212. 


EDITORIAL COMMENT 


INTERNATIONAL LAW AND THE WAR 


MEETING OF THE EXECUTIVE COUNCIL 


Pursuant to the notice sent to the members to that effect, the 
annual meeting of the Society was omitted this year, but instead, there 
was a meeting of the Executive Council of the Society held in Washing- 
ton, on Saturday, April 27, at which the following were present: 


HoNoRABLE Root, President of the Society. 

Dr. Davin JAYNE HI11, former Assistant Secretary of State and Ambas- 
sador to Germany, and a Vice President of the Society. 

HONORABLE CHANDLER P. ANDERSON, former Counsellor for the Depart- 
ment of State, Treasurer of the Society. 

HoNORABLE JOHN BarrReEtTT, Director General of the Pan American 
Union. 

Mr. Henry Butier, former Reporter of the Supreme Court 
of the United States, Corresponding Secretary of the Society. 

Mr. CHARLES NOBLE GreEGoRY, of the Bar of the District of Columbia. 

PROFESSOR CHARLES CHENEY Hype, of Northwestern University. 

PROFESSOR JOHN H. Latan&, of Johns Hopkins University. 

PrRoFEessoR WILLIAM R. MANNING, of the University of Texas. 

HoNnoraBteE A. J. MONTAGUE, Representative in Congress from Virginia. 

Major JAMES Brown Scort, United States Reserves, Recording Secre- 
tary of the Society. 

Mr. ALpHEvs H. Snow, of the Bar of the District of Columbia. 

PrRoFEssOR GEORGE G. WIxsoN, of Harvard University. 


After the hearing of reports, the reélection for the ensuing year of 
the officers and committees selected by the Council, and the transaction 
of other administrative matters, a full account of which will be printed 
and distributed to the members, the Council unanimously adopted the 
following statement: 

The Executive Council of the American Society of International 
Law considers that the very existence of international law is now at 


issue. 
The Committee on Annual Meeting has therefore refrained from 
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calling the members of the Society from the active work on which 
most of them are engaged to meet for the discussion of questions of 
law. The only great question of international law today is whether 
that law shall continue to exist. 

Upon that subject the American Society of International Law 
reaffirms the clear and unvarying support of the United States for the 
rule of law, expressed in the recognition of international law in the Fed- 
eral Constitution, in the decisions of its highest court and in the utter- 
ances of its chief magistrates and statesmen. 

Mr. Webster, while Secretary of State, made this announcement: 

Every nation, on being received, at her own request, into the circle of civilized 
governments, must understand that she not only attains rights of sovereignty and 
the dignity of national character, but that she binds herself to the strict and faithful 
observance of all those principles, laws, and usages which have obtained currency 
among civilized states, and which have for their object the mitigation of the miseries 


of war. 


President Cleveland, in his special message of 1893, addressed to 
the Congress of the United States, said: 

The law of nations is founded upon reason and justice, and the rules of conduct 
governing individual relations between citizens or subjects of a civilized state are 
equally applicable as between enlightened nations. The considerations that inter- 
national law is without a court for its enforcement and that obedience to its com- 
mands practically depends upon good faith instead of upon the mandate of a superior 
tribunal only give additional sanction to the law itself and brand any deliberate 
infraction of it not merely as a wrong, but as a disgrace. A man of true honor 
protects the unwritten word which binds his conscience more scrupulously, if possible, 
than he does the bond a breach of which subjects him to legal liabilities, and the 
United States, in aiming to maintain itself as one of the most enlightened nations, 
would do its citizens a gross injustice if it applied to its international relations any 
other than a high standard of honor and morality. 


The Council would call attention to the fact that the entire diplo- 
matic and consular service of all nations operates under the control 
and protection of international law. That therefore all the vast inter- 
ests within the charge of these agencies must be left unserved and 
unadministered if the beneficent provisions of international law are 
abandoned or disregarded. They further venture to call attention to 
the fact that more than two-thirds of the surface of the globe is covered 
by the high seas, that no law is current thereon except international 
law, that noble branch of law which President Wilson, on April 2, 
1917, addressing the Congress of the United States, declared had its 
“origin in the attempt to set up some law which would be respected 
and observed upon the seas, where no nation had right of dominion 
and where lay the free highways of the world.” ‘By painful stage 
after stage,”’ he said, ‘‘has that law been built up with meager enough 
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results indeed after all was accomplished that could be accomplished, 
but always with a clear view at least of what the heart and conscience 
of mankind demanded.” 

To say no more than has been said as to international relations upon 
land if this one law and common rule which guards the traffic of the 
seas is allowed to lapse in that vast and preponderant domain, no 
measure of right and justice, no rule of humanity or restraint will 
remain, only the desolating condition which the Vulgate ascribes to 
Hell, Ubi wmbra mortis et nullus ordo sed sempiternus horror inhabitat. 

Therefore, those just and wise doctrines by which international 
relations are guided, humanized, and controlled, can not be debilitated 
or abandoned. Therefore, they must be taught by our scholars, learned 
by our rising youth, declared and defined by our courts, announced by 
our Congress, enlarged by our treaties, and enforced by our Chief 
Executive. 

Therefore, at need, our army upon the land and our navy upon the 
sea, with a spirit and devotion which have never declined, must main- 
tain and defend them, not for the good of this nation or this time alone, 
but for the good of all nations and all men, now and forevermore. 


REQUISITIONING OF DUTCH SHIPS BY THE UNITED STATES 


On March 20, 1918, the President of the United States, in accord- 
ance with the Act of Congress of June 15, 1917, conferring upon him 
power to take possession of any vessel within the jurisdiction of the 
United States and to use or operate the same by the United States, 
“in accordance with international law and practice,’”’ and as Com- 
mander-in-Chief of the Army and Navy of the United States, issued 
a proclamation stating “that the imperative military needs of the 
United States require the immediate utilization of vessels of Nether- 
lands registry, now lying within the territorial waters of the United 
States,” and because of the authorization and of imperative military 
heeds, the President authorized and empowered “the Secretary of 
the Navy to take over on behalf of the United States the possession 
of and to employ all such vessels of Netherlands registry as may be 
necessary for essential purposes connected with the prosecution of 
the war against the Imperial German Government.” The proclama- 
tion further stated that ‘‘The vessels shall be manned, equipped and 
operated by the Navy Department and the United States Shipping’ 
Board, as may be deemed expedient; and the United States Shipping 
Board shall make to the owners thereof full compensation, in accord- 
ance with the principles of international law.” By an executive order 
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issued on March 28 the President included in the taking over all tackle, 
apparel, furniture and equipment and all stores, including bunker 
fuel, aboard each of the vessels, upon the same conditions prescribed 


for taking over the vessels. 

On April 2, 1918, the War Trade Board announced that Dutch 
ships en route from Holland to the United States at the date of the 
requisition of Dutch shipping in American ports would not be taken 
over upon arrival within the jurisdiction of the United States. The 
reason given for the exemption of these vessels was that as the requi- 
sitioning of Dutch shipping was, according to the President’s proc- 
lamation, to restore the ships laid up in American harbors to their 
normal activity, it was not intended that ships then in service from 
Holland would be taken over, as by so doing their normal activity 
would be disturbed. 

The action of the President was the result of careful consideration 
of the needs of the United States and of the principles and practices 
of nations which would allow the country to take the action which 
military exigencies seemed to require, inasmuch as an act, however 
necessary it might seem to a particular country, would be unjustified 
if inconsistent with the principles and practices of nations and inter- 
national law resulting therefrom. However, the President was anxious 
to exercise an admitted right with the consent and codperation of the 
Netherlands Government. The Dutch Government appears to have 
taken the initiative in the matter in the hope of securing an arrange- 
ment with the Entente Powers by the terms of which food, said to be 
needed for Holland, should be obtained from the Entente countries 
and carried by Dutch ships to Dutch ports, and in consideration 
thereof a certain amount of Dutch tonnage was to be placed at the 
disposal of the Entente Powers. A failure to reach an agreement 
caused the President to stand upon the principles of international 
law instead of acting in pursuance of a specific contract with the Dutch 
Government, as he would have preferred. 

The negotiations begun by the Dutch Government are stated in 
an official report made by His Excellency, the Minister for Foreign 
Affairs, to the Netherland States-General on March 12, 1918. The 
reason for the failure of the negotiations to effect the purpose for which 
they were undertaken is contained in a statement by the President 
made public at the date of the proclamation and in connection with 
it. The attitude of the Dutch Government after, and in relation to, 


5 
4 
% 
¢ 


342 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the seizure of its shipping in American ports is set forth in a state- 
ment appearing in the Official Gazette of the Netherlands under date 
of March 30, 1918. 

First as to the report of the Netherlands Minister for Foreign 
Affairs... The opening paragraph of this important document states 
the problem which confronted the people of Holland, and the second 
paragraph the action which the government of that country took to 
meet and to solve it. Thus the first paragraph reads: 


Owing to the participation of the United States in the war a new situation 
was created with regard to the provisioning of Holland from oversea. So far sup- 
plies have been obtained from neutral countries and arrangements had to be made 
with belligerents who took to themselves the right to interfere with these supplies. 
The United States, however, had, by virtue of an indisputable sovereign right, 
to decide whether it would grant export licenses or not either for raw materials 
or manufactured articles or for coal necessary for the bunkering of ships; for, so 
far as it was, therefore, still possible to obtain goods in countries remaining neutral 
or our colonies, it was practically impossible to convey these here unless the cer- 
tainty existed that the necessary bunker coal would be supplied, either in Entente 
ports or American ports where, up until now, negotiations carried on with the 
Entente and the United States separately had yielded no result. 


The second paragraph, stating the steps taken, follows: 


The circumstance was made use of that some American authorities in an eco- 
nomic sphere had proceeded to Europe to consult with the Entente in order to 
endeavor to come to an arrangement with the Entente and the United States to- 
gether. The conversations which were conducted to this end at the end of 1917, 
principally in London, with representatives of the American, British, French, and 
Italian Governments had, in the first place, for their object the ascertaining of 
the point of view of those governments concerning supplies for Holland, while, 
on the other hand, the Dutch representatives were given an opportunity to bring 
forward the peculiar position of Holland and to make it clear in how far the general 
principles which the various governments had announced concerning the provision- 
ing of neutrals might or might not be applicable to Holland. The object of the 
conversations was not in the first place to come to a definite arrangement. The 
delegates of the governments had not any authority to proceed to the signing of 
an agreement, but they might be considered as being well versed in the position 
of their governments, so that a basis could be laid upon which an arrangement 
might be worked out. 


The report then states that a working basis was reached which, 
however, was of a tentative nature, as it would have to be considered 
by the various governments, and this agreement related principally 


1 Printed in full in the Official Bulletin, Washington, March 16, 1918. 
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to the questions of supplies for Holland, export from Holland, and 
Dutch shipping. In regard to the supplies for Holland, it is stated 
that that country would obtain the necessary facilities for the im- 
portation of certain articles mentioned in an attached list, and that 
the supplies would be furnished without conditions other than that 
they were destined for use in Holland. In this list fodder and fer- 
tilizers specifically occupy “a special place.’’ In the second place, 
the associated governments were not to object to the maintenance of 
existing arrangements concerning the export of Dutch agricultural 
products. The third question, and one of great difficulty and delicacy, 
related to the tonnage required to convey the supplies. From the 
Dutch point of view it was necessary to retain at the disposal of the 
Netherlands Government the ships required to convey the supplies. 
“After deduction of this tonnage,’ to quote the exact text of the re- 
port, “from the whole of the Dutch trans-Atlantic shipping about 
half a million tons would be left at the disposal of the associated gov- 
ernments,’’ which, apparently, was to be used outside of the danger 
zone, as the concluding sentence of the preceding paragraph reads, 
“The remaining tonnage would be held at the disposal of the associated 
governments for use outside the so-called danger zone.” 

In anticipation of an agreement of the kind outlined, the Dutch 
Government ‘expressed its readiness to the owners of the vessels 
which were being detained in America to grant licenses for the charter- 
ing of their vessels for a voyage outside of the so-called danger zone.” 
Six vessels lying in American ports and already loaded were excepted 
from this arrangement, and two loaded with rice were to proceed and 
in exchange for them two other vessels were to be left in America. 
It appears from the report that the Netherlands Government, however, 
was not in a position to enter into a contract with the Entente gov- 
ernments without securing the consent of the Imperial German Gov- 
ernment to the terms of the agreement, which the very next paragraph 
of the report is careful to point out: 

As is explained above, it was for the Dutch Government to make a proposal 
upon the foregoing basis. The government did not consider it advisable to pro- 
ceed to this without first having consulted Germany. In the first place, because 
the limitation imposed upon exports on any supply of cattle food and fertilizers 
might make it impossible to obtain an economic arrangement with Germany for 
the supply of indispensable goods, such as coal, etc. In the second place, because, 
by closing the free channel in the North Sea, Germany might render impossible 
the carrying out of an agreement as intended above. 
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As the unwillingness of the Imperial German Government to 
agree to the proposed arrangement is responsible for the breakdown 
of negotiations between Holland and the Entente Powers, the portion 
of the report dealing with this phase of the question is quoted in full. 


The difficulties thrown in the way by Germany on the sailing of the Nieue 
Amsterdam on her last trip had strengthened the government in its opinion. The 
German Government, whose point of view regarding the ceding of neutral tonnage 
is given by the article in the Norddeutsche Allgemeine Zeitung, which was also pub- 
lished by the Dutch press, stated that it was not able to coéperate in increasing the 
tonnage in oversea countries, as by doing so it was playing into the hands of its 
enemy. Therefore it had to object that Dutch tonnage still in Dutch ports should 
leave those ports. 

This attitude made it impossible for the Dutch Government to make any pro- 
posals to the associated governments. On dividing tonnage, as explained above, 
it has taken into account that the whole fleet would be in navigation. Moreover, 
it was not to be thought of that the associated governments would allow a ship 
to leave for Holland —even with German guaranty of the free return —if the 
Dutch fleet had to remain laid up, and even with an associated government guaranty 
of uninterrupted return would not be able to sail. Negotiations with the German 
Government give good grounds for the expectation that it will be found prepared 
to revise its attitude so far that it will not oppose the sailing of a vessel lying in 
Holland provided this is in exchange for a vessel lying on the other side of the ocean. 

If it is in the meantime taken into consideration that there is here 298,476 
tons suitable for the trans-Atlantic service apart from some passenger vessels which 
do not come into consideration for this service, which will undoubtedly have to 
serve for Dutch supplies, then it is clear that even with this revised attitude an 
arrangement would only be able to be reached which could not by any means be 
called satisfactory. Owing to the system of exchange the tonnage for Holland, 
especially for supplies from the Indies, will be extremely limited. Germany stated 
that she had to object upon principle against any limitation of export which was 
obviously directed against that country and on the basis of such a limitation im- 
posed would not be willing to enter into negotiations with regard to a new economic 
arrangement. The government has found in this a reason to give notice that it 
would not make any proposal in this matter which contained a compulsory limita- 


tion of Dutch exports. 


In view of the difficulty of reaching an agreement with Germany, 
Holland apparently proposed that the United States furnish it with 
100,000 tons of wheat before a definite agreement should be reached, 
which the Government of the United States was willing to do provided 
the Dutch Government should act on its part as if the definite arrange- 
ment already existed. This would mean, the report continues, “‘that 
the tonnage to be made available for the Entente, according to the 
aforesaid basis, was now at their disposal,’’ and the report concludes 
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with the following statement: ‘The government is now investigat- 
ing whether it is possible to take steps to proceed to such a transaction, 
and hopes very soon to come to a decision.” 

Next as to the President’s statement at the time of taking over 
Dutch shipping within the jurisdiction of the United States.' In 
this very important document the President refers to the official Dutch 
report of March 12, 1918, from which passages have already been 
quoted showing the desire of Holland and the attitude of the Imperial 
German Government. The President then states the delays which 
had occurred in reaching an agreement and the proposal made by the 
Dutch delegates, ‘‘in order that ships might sooner be put into re- 
munerative service, that Dutch tonnage lying idle in American waters 
should, with certain exceptions, be immediately chartered to the United 
States for periods not exceeding ninety days.’’ The action of the two 
governments upon this proposal is thus stated by the President, and 


in his own words: 


This proposal was accepted by the United States Government, and on Janu- 
ary 25, 1918, the Dutch Minister at Washington handed to the Secretary of State of 
the United States a note expressing the terms of the temporary chartering agree- 
ment and his government’s acceptance thereof. This agreement provided, among 
other things, that 150,000 tons of Dutch shipping should, at the discretion of the 
United States, be employed partly in the service of Belgian relief and partly for 
Switzerland on safe conduct to Cette, France, and that for each ship sent to Hol- 
land in the service of Belgian relief a corresponding vessel should leave Holland 
for the United States. Two Dutch ships in the United States ports with cargoes 
of foodstuffs were to proceed to Holland, similar tonnage being sent in exchange 
from Holland to the United States for charter as in the case of other Dutch ships 


lying in the United States ports. 

This agreement, reached at the instance of Holland, was explicitly 
temporary in character, but the Dutch Government appears, how- 
ever, to have been unable to carry it out because of the unwillingness 
of the Imperial German Government to consent to its realization. 
This fact is explicitly stated by the President: 

The Dutch Government at once disclosed, however, that it was unwilling or 
unable to carry out this chartering agreement which it had itself proposed. ... One 
difficulty after another was, however, raised to postpone the chartering of Dutch 
ships for Swiss relief, and, although the reason was never formally expressed, it 


was generally known that the Dutch shipowners feared lest their ships should be 
destroyed by German submarines, even though on an errand of mercy, and though 


1 Printed in full in the Official Bulletin, Washington, March 21, 1918. 
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not traversing any of the so-called ‘“‘danger zones” proclaimed by the German 


Government.... 

In respect of Belgian relief, the Dutch Government expressed its present in- 
ability to comply with the agreement on the ground that the German Government 
had given Holland te understand that it would forcibly prevent the departure 
from Holland of the corresponding ships, which under the agreement were to leave 
coincidently for the United States. The Dutch Government even felt itself unable 
to secure the two cargoes of foodstuffs, which under the agreement it was permitted 
to secure, since here again the German Government intervened and threatened to 
destroy the equivalent Dutch tonnage which under the agreement was to leave 
Holland for the United States. 


After calling attention to the fact that two months had elapsed 
since the making of the temporary charter agreement, that no reply 
had been made to the proposed general agreement, and that a final 
proposal made by Great Britain on March 7 and expiring on the 18th 
was submitted to Holland, the President states that an agreement in 
the premises was impossible because ‘“‘we have been attempting to 
negotiate where the essential basis for an agreement, namely, the 
meeting of free wills, is absent.’”” The President goes on to say that 
“even were an agreement concluded, there is lacking that power of 
independent action which alone can insure permanence,” and after 
expressing sympathy with Holland at the disregard of its neutral rights 
at the hands of Germany, the President continues: ‘‘ But, since coer- 
cion does in fact exist, no alternative is left to us but to accomplish, 
through the exercise of our indisputable rights as a sovereign, that 
which is so reasonable that in other circumstances we could be con- 
fident of accomplishing it by agreement.” 

In so doing, however, the President was mindful of Holland’s needs, 
and stated the willingness of this government to allow the New Amster- 
dam, whose sailing had been obstructed by Germany, to take on board 
the cargoes of the two Dutch ships mentioned in the Dutch official 
report and to proceed unimpeded to Holland so far as the United 
States was concerned, notwithstanding the requisition of other Dutch 
shipping lying in American waters. Thus the President said: 


We have informed the Dutch Government that her colonial trade will be facili- 
tated and that she may at once send ships from Holland to secure the bread cereals 
which her people require. These ships will be freely bunkered and will be im- 
mune from detention on our part. The liner New Amsterdam, which came within 
our jurisdiction under an agreement for her return, will, of course, be permitted 
at once to return to Holland. Not only so, but she will be authorized to carry 
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back with her the two cargoes of foodstuffs which Holland would have secured 
under the temporary chartering agreement had not Germany prevented. 


The President was also careful to point out that the Dutch owners 
would be compensated for the losses they should sustain, in accord- 
ance with the principles of international law, saying on this point 
that ‘“‘ample compensation will be paid to the Dutch owners of the 
ships which will be put into our service, and suitable provision will 
be made to meet the possibility of ships being lost through enemy 
action.” 

The proclamation directing the Secretary of the Navy to take 
over Dutch shipping lying within the jurisdiction of the United States 
and the President’s statement of the negotiations were issued on 
March 20. On the 30th of the month a statement appeared in the 
Staats Courant of the Dutch Government giving its version of the nego- 
tiations which had preceded the seizure of Dutch shipping, impugning 
the accuracy of the facts contained in the President’s statement and 
expressing not merely the displeasure of the Dutch Government at the 
seizure of the shipping, but denouncing the act in terms which have 
hitherto been unusual in the relations between the Netherlands and 
the United States.!. First as to the assertions contained in the Presi- 
dent’s statement which are alleged to be contrary to fact. 


According to the presidential statement Holland is said not to have fulfilled 
entirely, because of German pressure, the provisional agreement which has been 
proposed in order that, pending a definite agreement relative to tonnage and the 
rationing of our country, our vessels lying in American ports should no longer lie 
there idle but be given an opportunity of making a voyage of 90 days at the most. 
This is absolutely incorrect. 


But this is not the only inaccuracy with which the President is 
taxed. The Dutch statement mentions as equally incorrect the 
assertion: 
that Germany is said to have threatened to sink the two vessels which were to 
leave here in return for the two vessels leaving for Holland with America’s approval 
and that Germany made more and more serious threats in order to prevent com- 
pliance with the modus vivendi as well as the conclusion of a permanent agreement. 

Recognizing that the burden of proof is, under the circumstances, 
incumbent upon Holland, the statement thus assumes the burden 
under which it seems to stagger. 


1 Translation in full printed in the Official Bulletin, Washington, April 13, 1918. 


348 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The true state of affairs is as follows: 


After the War Trade Board had urged that the Dutch vessels in American 
ports should make a voyage pending the definite agreement, the Dutch Govern- 
ment proposed that some of these ships should travel in the service of the commis- 
sion for relief in Belgium, that work of relief which the Netherlands has always 
promoted with all energy for the sake of the suffering population of Belgium and 
northern France. When the report came that Germany raised difficulties against 
America’s demand that each time a Dutch ship should leave here in exchange for 
the departure of a relief ship from America the Netherlands Government was of 
the opinion that it was bound in good faith immediately to warn the American 
authorities in order that the said ships, which were on their way to Argentina, 
would be able to make for some other destination, which had the direct result that 
these ships were kept in the service in exact agreement with the prosivional ar- 
rangement. And concerning the sailing of a part of the ships to the French harbor 
of Cette, a Swiss interest which finds great favor in Holland, the shipowners en- 
tirely agreed as soon as France had guaranteed that the ships would not be detained 
in Cette also. For this service various vessels had been chartered. The char- 
tering and sailing of all the ships experienced no serious delay on account of the 
said objections while, for the rest, Germany had no influence whatsoever, nor did 
it attempt to gain any influence in the carrying out of the provisional arrangement 
which, moreover, only concerned the shipping between overseas countries; what- 
soever really did prevent the carrying out of the provisional agreement was the 
extremely slow and sometimes missing overseas telegrams to and frem the owners. 
The cause of this is still enveloped in mystery. 


Denying that the Dutch Government was powerless to observe 
the provisions of the temporary agreement and that it could not have 
kept the permanent one if reached, the official Dutch statement asks 
what were the facts. 


On February 22, last, with a view to the threatened need of food here in this 
country by the summer, the Dutch Government asked the American Government 
for an advance of 100,000 tons of wheat on the quantity of 400,000 tons to be defi- 
nitely fixed. On March 6 the associated governments replied, it is true, affirma- 
tively with regard to the 100,000 tons, although regarding the 400,000 tons no definite 
answer was given, but to this apparent accommodation the objectional condition 
was added that the associated governments should immediately obtain the disposal 
of the whole of that part of the Dutch mercantile marine that, according to the 
London draft agreement, would eventually come to them on the conclusion of a 
definite arrangement. 


The statement next calls attention to the fact that under the agree- 
ment which it was proposed to negotiate with the Entente Govern- 
ments, Dutch vessels would not be required to enter the danger zone; 
whereas the Entente Powers, according to this official statement, 
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repudiated the terms previously agreed upon, by insisting that Dutch 
vessels should be employed in the danger zone. To quote the exact 
language of the statement: 


The Dutch Government, being compelled to do so, intended to agree to this 
as soon as it could obtain the assurance that not only could it firmly rely upon the 
100,000 tons advance, but also on the full 400,000 tons of grain as an accepted 
basis for the definite arrangement. It was able to entertain this stipulation because 
it was definitely and expressly fixed at the conversations in London, and also since 
then, that the Dutch vessels would only sail outside of the danger zone and thus 
need not in any case perform war services for one of the contending parties which 
would not be compatible with neutrality. 

Suddenly on March 7 last the London arrangement mentioned was broken 
when the agreement with us was withdrawn, which had been come to on the car- 
dinal point, namely, that the ships of about 500,000 tons, to be given up in exchange 
for the advance of 100,000 tons of wheat, should not be used in the danger zone. 
The particularly objectionable character of this lay in the fact that allowing the 
use of Dutch vessels in the danger zone would lead to a breach of neutrality, not 
on account of the zone itself — this has nothing whatever to do with neutrality 
— but because it was clear that sailing through the zone, situated as it is around 
the associated countries of Europe, would mean at all events for a considerable 
part the transport of troops and munitions of war from America to her allies in 
Europe. 

The Dutch official statement then proceeds to point out that the 
use of Dutch vessels as contemplated by the Entente Governments 
would in effect make Holland guilty of a violation of neutrality if 
it consented to such use, unless the vessels entering the danger zone 
should be unarmed and not engaged in the transportation of troops 
or materials of war; and if the Dutch ships were armed they would 
run a risk of armed conflict with German war vessels. The official 
note thereupon again insists that the President’s statement is con- 
trary to the facts and that the truth of the matter is in the language 
of the Dutch statement that: 


The Powers interested felt themselves compelled, owing to the loss of ships, 
to supplement their tonnage by obtaining the use of a very considerable number 
of ships which did not belong to them but to Holland. It appeared to them that 
the Dutch Government was not able to grant permission to its ships to sail for 
associated interests otherwise than upon conditions dictated by neutrality, but in 
the opinion of the interested governments not sufficiently in accord with their 
interests, hence they decided to proceed to the seizure of the Dutch mercantile 
marine inasmuch as this was within their power. 


The Dutch statement regards the actions of the United States in 
the premises, as contrary to law, and the correct attitude of Holland, 
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under the circumstances, not only to be no party to the transaction, 
but to oppose it, lest it be taxed with unneutral conduct, and states 
that the expressions of friendly regard with which the President’s 
statement concludes are not to be regarded as a defense for the 
committing of a wrong. Thus the Dutch statement continues and 
concludes: 


The Dutch Government considers itself obliged, especially in such serious 
circumstances as the present, to speak with great frankness; it is giving expression 
to the feeling of the whole of the Dutch people when it says that it sees in the 
seizure committed an act of violence against which it protests with all the force of 
its conviction and its injured national feeling. .. . 

The American Government has always appealed to right and justice. It has 
always set itself up as the protector of small nations. That it now codperates 
in a deed in diametrical opposition to these principles is a manner of acting which 
can not be balanced by any expression of friendship or assurances of any mild appli- 
cation of the wrong committed. 


It is understood that the Dutch Government has transmitted a 
formal protest in the above sense to the United States, and that the 
United States has formally and fully replied to the protest of the Dutch 
Government, and to the statements contained therein. The text 
of the Dutch note has not been made public, nor has Secretary Lansing’s 
reply been given to the press. A statement, however, was issued by 
the Department of State on April 13, 1918, which indicates the nature 
of the American reply without disclosing its terms, although appar- 
ently containing its argument.! After saying that the Netherlands’ 
statement condemns the act without arguing the question of legality, 
and after stating that the United States will not argue the matter, 
as the right of the United States to seize neutral shipping voluntarily 
within its jurisdiction is so well known ‘‘as to render citation of 
precedent and of authority unnecessary,” Secretary Lansing takes up 
the contention contained in the Dutch statement that the act of the 
United States violates the traditional friendship between the two 
countries and that it is inconsistent with the ideals of right and justice. 

Secretary Lansing first calls attention to the al'eged unfriendliness 
on the part of the United States in not supplying Dutch ships lying 
in American ports with the coal necessary to enable them to depart, 
and in not furnishing them with the cargoes of foodstuffs to 
convey to Dutch ports. On these points Mr. Lansing says that 


! Printed in full in the Official Bulletin, Washington, April 13, 1918. 
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our own supply of bunker coal at seaboard has been inadequate for our 
pressing national needs. The cargoes which were demanded were 
largely of grain, of which our own reserves are all too low. ‘The 
bunkers, if granted, would have served to carry this grain to the Neth- 
erlands, where, as events have demonstrated, it was not then needed 
and where it would only have served to release equivalent foodstuffs 
for the enemy.” It was clearly for the United States to determine 
whether it could supply the coal or the foodstuffs required and the 
conditions upon which coal or food should be furnished, and because 
the Dutch ships were only willing to perform services which, to quote 
the language of the statement, “it was clearly impossible for us to 
facilitate,’’ Dutch ships were idle for many months in American waters. 
To enable them to resume the reciprocal undertakings, the temporary 
shipping agreement of January 25, 1918, proposed by the Netherlands 
Government, was accepted by the United States. 

Mr. Lansing then considers the statement that the refusal of Ger- 
many had nothing to do with the failure of the Dutch Government 
to carry into effect the terms of the agreement, and in meeting this 
point Mr. Lansing calls attention to the statement contained in the 
official Dutch report of March 12 concerning the attitude of Germany 
and the desire of Holland to have the approval of the Imperial Gov- 
ernment to its agreement. Mr. Lansing thereupon refers to a period 
subsequent to the report and says: 


As recently as March 14, 1918, after the Netherlands Government had been 
informed that the situation had reached a point where the associated governments 
could see no alternative but requisitioning, a note was presented on behalf of the 
Netherlahds Government, expressing the hope that Germany’s objections might 
still be overcome, so as to permit at some future date complete performance of 
this agreement, which was to have been put into operation immediately and com- 
pletely upon its conclusion nearly two months before. 


After further adverting to the German attitude, Mr. Lansing con- 
tinues, stating that the United States might have requisitioned Dutch 
ships within American waters immediately upon the outbreak of the 
war on April 6, 1917, though it refrained from doing so in the hope 
of coming to an agreement with Holland concerning their acquisition 
and use, and points out the manner in which the United States will 
exercise its undoubted right of seizing and employing the merchant- 
men of Holland voluntarily subjecting themselves to American juris- 
diction: 


q 


352 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


At any time within a year the United States might have exercised its right 
to put these ships into a service useful to it. Yet it forebore and for many months 
patiently negotiated, first in Washington and then in London, until finally the 
temporary agreement of January 25 was entered into. No sooner was this agree- 
ment concluded than it broke down under German threats of violence which over- 
ruled the will of the Netherlands Government expressed therein. Then and then 
only did the United States take steps to accomplish through the exercise of its 
own right that which it was hoped could -have been accomplished by agree- 
ment, and which the Netherlands Government had been willing in part so to 
accomplish. 

The action taken leaves available to the Netherlands Government by far the 
greater part of their merchant marine and tonnage, which, according to estimates 
of their own officials, is ample for the domestic and colonial needs of the Nether- 
lands. Shipping required for these needs will be free from detention on our part 
and will be facilitated by the supplying of bunkers. The balance is being put into a 
highly lucrative service, the owners receiving the remuneration and the associated 
governments assuming the risks involved. In order to insure to the Netherlands 
the future enjoyment of her merchant marine intact, not only will ships be returned 
at the termination of the existing war emergency, but the associated governments 
have offered to replace in kind rather than in money any vessels which may be lost 
by war or marine risk; 100,000 tons of bread cereal, which the German Govern- 
ment when appealed to refused to supply, have been offered to the Netherlands 
by the associated governments out of their own inadequate supplies, and arrange- 
ments are being perfected to tender to the Netherlands Government other com- 
modities which they desire to promote their national welfare and for which they 
may freely send their ships. 

Instead of the many authorities which could be invoked in favor 
of the right of a belligerent to seize neutral property voluntarily coming 
and found within its jurisdiction, one may be referred to as particu- 
larly in point. The authority referred to is the work entitled Het 
Internationaal Maritiem Recht (International Maritime Lawy, pub- 
lished in 1888 by the distinguished Dutch publicist, the late General 
J. C. C. den Beer Poortugael, at one time Minister of War, Member 
of the Council of State, and delegate on the part of the Netherlands 
to the first and second Hague Peace Conferences. In addition to these 
official titles, he was a member of, and took a very active interest in, 
the labors of the Institute of International Law. Whether in his 
official or unofficial capacity, he invariably supported humanitarian 
projects, and the spirit of aggression was as foreign to his nature as it 
is to his writings. General den Beer’s treatment of the subject is very 
elaborate, so elaborate, indeed, that only a summary expression of his 
views may be laid in translated form before the reader. 

In opening the discussion, the principle is first stated, and later 


EDITORIAL COMMENT 353 


the application of it made by Count von Bismarck in the Franco- 


Prussian war. 
As to principle, the distinguished Dutch authority says: 


The right of seizure (ius angaria, droit d’angarie, Admiralty right of prestation) 
is that right which, according to many,! a belligerent State has, in case of extreme 
necessity, for self-preservation, to seize for its own use, the property, that is to say, 
the ships of neutrals. 

Only an unusually pressing necessity of war can justify the exercise of the droit 
d’angarie. 

It is always expected that when seizure of this sort is resorted to, it shall be 
effected with those courteous formalities that are due to the subjects of friendly 
Powers. 

Full compensation for the value of the property and complete indemnification 
for the persons injuriously affected by the act, are required... . 


To the contention that the neutral in consenting to the exercise 
of this right commits a violation of neutrality, General den Beer answers, 
and it would seem conclusively, that, 


Whenever a belligerent, compelled by necessity, seizes upon that which he 
finds ready to hand, takes possession of it and disposes of it as he sees fit and assumes 
full liability for all damages, then the offense against neutrality disappears, because 
it is no longer the neutral, but the belligerent who performs the service. 


As to the application of the right of requisition, General den Beer 


Says: 


On December 21, 1870, five English coal-barges which were in ballast at Duclair, 
by the Seine, were seized by the Germans, in order to close the river to some French 


gunboats. The commanders of the vessels received a written promise for com- 


pensation of full value... . 
It seems that the manner of seizing the vessels had been regarded as effected 


in a coarse manner and as an offense against the English flag. On December 29 
the English Government called upon Count v. Bismarck to give an explanation of 
the matter. On January 4, following, Bismarck expressed his regret about the 
incident, and promised an immediate investigation and adequate indemnification. 

On January 8, Count Bernstorff, the Prussian Ambassador to London, received 
an additional telegram about the affair from Count Bismarck. It read as follows: 

“The report of the German Commander, in reference to the English ships 
which were scuttled in the Seine, has not been received; but the main facts are 
known. Inform Lord Granville that we sincerely regret that our troops, to ward 
off an immediate danger, were compelled by necessity to seize British vessels and 


1 [Author’s footnote.] It is defended, among others, by Azuni, Droit maritime 
de l'Europe, I, ch. 3, art. 5; and by De Cussy, Phases et causes célébres, I. 
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that we shall accept claims for damages. We shall pay for the value of the vessels 
without waiting to find out by whom the compensation shall be granted. If the 
motives for the act are not fully justified, then the guilty shall be punished.” 

On January 25, Count Bismarck wrote from Versailles to the said Ambassador as 
follows: 

“In continuation of my preliminary communication of the 4th, and of my 
telegram of the 8th of this month, I have the honor of sending you a copy of the 
report of the First Army Corps, regarding the sinking of English ships in the Seine, 
near Duclair, the drafting of which report has been delayed as a result of the many 
moves made by the Corps referred to. 

“Your Excellency will get from it the same satisfaction which I felt in learning 
that the measure in question, however unusual the case, did not transgress the 
international usages of war. From the report it appears that a pressing danger 
was at hand and that, to ward it off, all other means were wanting; it was, there- 
fore, a case of necessity which, even in time of peace, admits of the use or destruc- 
tion of the property of foreigners, provided compensation is made. I take the 
liberty of calling attention to the fact that such a right, in time of war, has become 
the subject of a special law, the jus angariae, which, by so high an authority as Philli- 
more, is thus defined: that a belligerent Power demands and makes use of foreign 
ships, even if not found in one’s own waters or in the ports and roadsteads of one’s 
jurisdiction and even uses the crews for transporting troops, ammunition or other 
war material. 

“T hope that the negotiation with the owners, whereto you have been author- 
ized already, will lead to a settlement about the compensation for damages; if 
not, then it shall be referred to arbitrators. In the negotiation, the discrepancy 
as between the declarations of the First Army Corps and those of the English Consul 
at Dieppe, concerning the number of ships sunk, will be explained. 

“T request Your Excellency, respectfully, to communicate this dispatch, to- 
gether with annex, to the Secretary of State of Her Britannic Majesty, and to be 
good enough, at the same time, to present my apology for the delay, and the expres- 
sion of my thanks to the government of Her Majesty, for the just appreciation of 
the military necessity, with which Lord Granville has viewed and treated this 


matter.”’ 


It may indeed be admitted that the requisition of neutral vessels 
lying within the territorial waters of a belligerent is an extreme right 
and not to be lightly resorted to. At the same time, if the right exists, 
—and in view of the imposing array of authority cited by Dr. Erich 
Albrecht in his brochure entitled, Requisition of Private Neutral Prop- 
erty, Especially of Ships, published in 1912,' its existence can not be 
successfully denied, — it is of course for the belligerent to determine 
when it shall exercise the right. This the United States has done, 


1 Dr. Juris. Erich Albrecht, Requisitionen von neutralem Privateigentum, ins- 
besondere von Schiffen, Beiheft I zum VI. Bande der Zeitschrift fiir Vélkerrecht 
und Bundesstaatsrecht, Breslau, 1912. 
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and has complied with General den Beer’s requirements, which are 
also the requirements of international law. 

But there is greater authority for the requisition of neutral vessels 
found in the port of a belligerent than that of den Beer Poortugael, 
however great that may be, for the greatest publicist of the eighteenth 
century declared it to be conformable to the practice of nations, and 
therefore the law of nations, and the greatest of Dutch publicists, and 
indeed of all international lawyers, has also recognized the right. 
Thus, Vattel says, in his Law of Nations, published in 1758: 


Likewise, if a nation has urgent need of vessels, wagons, horses, or even of the 
personal labor of foreigners, it may make use of them, by force if consent can not 
be had, provided the owners are not under a like necessity themselves. But as 
its right to these things is merely that which necessity gives it, it must pay for 
the use it makes of them if it is able to do so. European practice is in accord 
with this principle. Foreign vessels which happen to be in port are pressed into 
service in a time of need, but payment is made accordingly.’ 


And Grotius, who does not cease to be Dutch merely because his 
authority has become universal, makes the following comment: 


Hence it may be gathered how it may be lawful for one who is waging an 
honorable war to seize a place which is situated on peaceful soil: namely, if there 
be a danger, not imaginary, but certain, of the enemy laying hold of that place 
and thence doing irreparable damage; secondly, if nothing be taken which is not 
necessary for this precaution, for example, if the mere custody of the place [be 
taken], leaving to the true owner the jurisdiction and revenues; finally, if it be 
done with the intention of restoring the custody [to the true owner] as soon as 
that necessity shall have ceased. “Enna was retained by an act either altogether 
evil or justifiable only on the ground of necessity,” says Livy, because “ evil ” here 
[means] whatever departs even in the slightest degree from necessity. When the 
Greeks who were with Xenophon were absolutely in need of ships, they took the 
ships that were passing, on the advice of Xenophon himself, but in such a way as to 
preserve the lading untouched for its owners and to give to the sailors food and their 
pay. ‘The first right, therefore, which remains out of the old community of goods 
after ownerships had been established, is, as we have already said, that of necessity.? 


The action of the United States in requisitioning the Dutch ships 
within its jurisdiction is not justified by the President in his procla- 
mation of March 20, and the statement accompanying it, on the plea 
of necessity. The existence of the right is stated, and because the 


1 Book ITI, Chap. IX, § 121; trans. by Charles G. Fenwick, Classics of Inter- 
national Law, Vattel, Vol. III, p. 150. 

2 Hugo Grotius, De Jure Belli ac Pacis, Bk. II, Ch. II, Par. 10; paragraph 
trans. by Herbert F. Wright. 
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right exists in the practice of nations and therefore in the law of nations, 
the United States requisitioned the ships in accordance with inter- 
national law, and in so doing specifically expressed its intention to 
comply with the letter of the law by indemnifying the owners of the 
vessels for the deprivation of them, and to make good their loss if they 
should be destroyed through the action of the enemy. Necessity is 
not invoked to create the law; it is only stated in order to justify the 
exercise of the right in accordance with the letter and the spirit of the 
law. 


JAMES BROWN SCOTT. 


DUAL CITIZENSHIP IN THE GERMAN IMPERIAL AND STATE CITIZENSHIP 
LAW ! 


The caption of this law, the interpretation of which has given rise 
to much discussion in this country, is as follows: 

We, William, by the Grace of God German Emperor, King of Prussia, etc., 
enact, in the name of the Empire, with the consent of the Federal Council and 
Imperial Diet, the following. 

The law was signed by the Emperor on board the yacht Hohen- 
zollern, on July 22, 1913, and attested by Minister Delbriick, whence 
it is sometimes referred to as ‘‘the Delbriick Law.” It declares that 
it is to go into effect on January 1, 1914, “‘simultaneously with a law 
revising the Imperial military law of February 11, 1888, relative to the 
revision of liability to military service’; an apparently significant 
place, time, and purpose of signature, in view of the international 
situation six months after the law went into operation. 

The body of the law is composed of 41 sections, and is divided into 
four parts: 

Part I. General Provisions 

Part II. Citizenship in a Federal State 

Part III. Direct Imperial Citizenship 

Part IV. Final Provisions 

The chief interest in this law, so far as the United States is concerned, 
centers in the question, Can a German citizen become by naturalization 
a citizen of the United States and at the same time also remain a German 
citizen? 

1 The full text, translated into English, is to be found in the Supplement to this 
JouRNAL, July, 1914, pp. 217, 227. 
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At first thought this would seem impossible, because the very idea 
of citizenship involves, according to the customary way of thinking, 
a sole and loyal allegiance to some one particular country; which, in 
exchange for this single allegiance, offers its protection to its citizen. 
The relation implies a reciprocal obligation, on the one side to serve 
and on the other to protect. This obligation would be nullified en- 
tirely by a double allegiance, in case the aims and interests of the two 
countries to which allegiance is owed should conflict. 

In the law under consideration an entirely different position is taken. 
It is held and provided that the same person, being of German origin, 
may become by naturalization a citizen of a foreign country and at 
the same time retain German citizenship. This dual citizenship is defi- 
nitely authorized in paragraph 2 of section 25 of this law, as follows: 


A German who has neither his residence nor permanent abode in Germany loses 
his citizenship on acquiring foreign citizenship, provided the foreign citizenship is 
acquired as a result of his own application therefor. 

Citizenship is not lost by one who before acquiring foreign citizenship has secured 
on application the written consent of the competent authorities of his home State 
to retain his citizenship. Before this consent is given the German consul must be 
heard. 


In the second paragraph, just quoted, German citizenship is not 
terminated by naturalization in another country, if previous consent 
to retain it has been obtained from the competent authorities through 
a German consul. Here is a clear statement of the princivle of dual 
citizenship and provision for securing it. If it means anything, it means 
that when the German authorities are willing to permit German citizen- 
ship to be retained by a German after naturalization, that is, to regard 
the naturalization as not causing the loss of German citizenship, they 
may legally and properly do so. 

This, it must be confessed, is a new interpretation of citizenship; 
but it is none the less authoritative from the German point of view, 
which is that so long as a government is willing to permit citizenship 
to continue in the country of origin, it may properly do so, even though 
an additional citizenship has been acquired in another country. Al- 
though it is contrary to the generally accepted idea of a single allegiance, 
dual citizenship is here recognized as a perfectly normal status. 

The reasoning upon which this conception is based is not stated in 
this law, but it may perhaps proceed along the following lines. Re- 
turning to the old conception that there can be no expatriation without 
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the permission of the country of origin, that country may, if it chooses, 
grant complete alienation, or it may grant alienation with permission to 
retain the original citizenship. In making a contract of naturalization 
with a foreign country, it may concede the right of the foreign country 
to claim the naturalized person as a citizen, but before this goes into 
effect it may also grant to this person a right, if he chooses, to retain 
at the same time his original citizenship. The person possessing this 
right, after naturalization in a foreign country, becomes, from the point 
of view of that country, one of its citizens, and it may claim for him 
the right to be treated as such; but, from the point of view of the 
country of origin, the person is still its citizen, although it has agreed 
to treat him, when this is insisted upon, as a citizen of the other country. 
From the point of view of the person himself, he is a citizen of both 
countries. This is dual citizenship. 

This reasoning is, no doubt, grossly sophistical; but it is the only 
reasoning, apparently, on which dual citizenship can rest. Whatever 
validity it may seem to possess is the same whether a treaty of natural- 
ization exists or not. The existence of a treaty does not affect this 
reasoning, unless the treaty contains an express renunciation of all 
former relations to the naturalized person by the state of his origin; 
for, without that renunciation, the state of origin may still privately 
retain with the person naturalized all the relations it has ever had with 
him, so far as he chooses to accept them and the state of origin to grant 
them. If dual citizenship can exist at all, it can exist as well under a 
naturalization treaty as without it, because the recognition that the 
naturalized person as a citizen of the foreign state is not incompatible 
with his remaining a citizen of his native country. 

It has been claimed by certain expositors of this German law that, 
although the provision for dual citizenship exists in the law, it does not 
apply to persons of German origin who have been naturalized as citizens 
of the United States; the reason being that there is a treaty of naturaliza- 
tion with the United States. We have just seen, however, that, if dual 
citizenship is a normal status, it makes no difference whether a treaty 
exists or not, unless the treaty explicitly excludes dual citizenship and 
expressly renounces all relations with the naturalized person except 
as a citizen of the foreign state. 

It is true that in section 36 of this German law the statement is 
made: ‘Treaties concluded by the Federal States with foreign coun- 
tries prior to the going into effect of this law remain undisturbed.”’ 
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What is the meaning of the statement that these treaties “remain 
undisturbed’’? If dual citizenship is a normal status, of course these 
treaties remain undisturbed. There is nothing in that status to dis- 
turb them. There is no denial in this law that a naturalized citizen of a 
foreign country is really a citizen of that country, and is to be treated 
as such. This obligation, imposed by the treaty, is undisturbed. But, 
on the theory that dual citizenship is in any case permissible, these 
same persons, while being American citizens, may at the same time 
remain Germans; or, to give to dual citizenship the full benefit of its 
implications, they are ‘‘German-Americans.”’ 

The laws of the United States recognize no such hyphenated citizens. 
A person is either an American or he is not. If he is an American he 
is not in any legal sense a German, and if he is in any legal sense a Ger- 
man he is not an American. There can be but one allegiance. 

This is a consequence of the nature of citizenship, not of a treaty. 
But those who defend the German law of dual citizenship pretend that, 
while it applies to the citizens of other nations, it does not apply to 
citizens of the United States, because of a treaty which prevents that 
application. 

The so-called “Bancroft Treaties” of naturalization between the 
United States and certain German States, negotiated in 1868, if not 
abrogated by a state of war, or by the German formula, rebus sic stanti- 
bus, which German jurists affirm justifies the abrogation of any treaty 
when it is an advantage to abrogate it, may be assumed to be in force, 
but they do not undertake to define citizenship. 

Let us take, for example, the treaty concluded on February 22, 1868, 
between the plenipotentiaries of the President of the United States 
of America and His Majesty the King of Prussia in the name of the 
North German Confederation. Assuming that this treaty is now in 
force, and that it comes under the rubric of “treaties concluded by the 
Federal States with foreign countries,” although it has been assumed 
in the United States that naturalization terminates all relations between 
the naturalized citizen and the country of his origin, there is nothing 
in this treaty that affirms it. If dual citizenship, apart from any treaty, 
is a normal status, as the German law regards it, this treaty is wholly 
“undisturbed.” A former German has become an American citizen. 
The German law of dual citizenship does not deny that. It does not 
deny anything which the treaty contains. It merely holds that, since 
dual citizenship is a normal status, this American citizen may remain 
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also a German; because the sovereign who agrees that he is, after 
naturalization, to be regarded as an American citizen, permits him to 
remain what he was before, a German citizen. This permission is, of 
course, no part of the treaty contract; but, if dual citizenship is a normal 
status, it does not affect the contract. The person, from the German 
point of view, is all that the treaty pretends that he is, a naturalized 
citizen of the United States. If the Imperial German Government is 
graciously disposed to regard him, in addition, as also still a German 
citizen, and informs him that he is one, is it not still within its sovereign 
right? 

Undoubtedly, the validity of this ingenious reasoning depends 
entirely upon dual citizenship being a normal status. If citizenship 
is necessarily single, and not dual, and the act of naturalization, ipso 
facto, terminates absolutely citizenship in the state of origin, what 
becomes of this whole effort to set up in this German law the idea of 
dual citizenship in any direction, or for any purpose? Why was this 
plan put into operation six months before the outbreak of a general 
war, and made a correlate to the revision of the military law? What 
purpose was this new ambiguity respecting citizenship to serve? Why, 
with treaties or without treaties, should citizens of other nationalities 
have provisions expressly made for them to class them as Germans 
when they were not Germans, if it was an honest intention to respect 
the treaties of naturalization as they had always been interpreted? 

The whole conception of dual citizenship, then, either falls to the 
ground, or it must be regarded as a scheme for obscuring and confus- 
ing the obligations of citizenship, leaving ill-instructed persons to sup- 
pose that they can claim citizenship in two countries at the same time, 
that they therefore have a divided allegiance, and that they can serve 
the interests of one country under the cover of citizenship in another. 
But the idea of dual citizenship does not fall to the ground as a mere 
sophistical speculation, a purely innocuous conception, like the fourth 
dimension of space. It assumes in this German law the form of a legal 
reality. It asserts that the same person may be at the same time a 
naturalized citizen of a foreign country and a German citizen. Saying 
to us, in the United States, that our citizenship is not affected by it, 
because a treaty exists and is not “disturbed,’’ does not explain the 
adoption of this dual citizenship at the time and in the manner in which 
it became law in Germany for obviously military reasons. Taken in 
connection with the activities of naturalized citizens who were formerly 
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Germans, and may still regard themselves as Germans under this law, 
this new theory of citizenship deserves all the public attention it has 
received. How imperfectly the treaties, which are not “disturbed,” 
protect the United States from the secret application of this dual con- 
ception of citizenship becomes evident when we ask ourselves, What 
is the substance of these treaties? The first article of the treaty with 
the North German Confederation reads: — 

Citizens of the North German Confederation, who become naturalized citizens 
of the United States of America and shall have resided uninterruptedly within the 
United States five years, shall be held by the North German Confederation to be 
American citizens, and shall be treated as such. 

A reciprocal agreement is made regarding citizens of the United 
States naturalized in Germany. 

But what protection does this engagement afford against dual 
citizenship? Until this conception was brought into public contro- 
versy, it was probably never doubted that German citizenship and 
American citizenship are mutually exclusive; that is, that one can not be 
a German and an American at the same time. By every canon of sound 
judgment, when a person becomes an American citizen he ceases to be a 
German. The whole meaning and value of nationality turn upon that 
distinction. A ‘“German-American”’ is a political impossibility. A 
choice, free from all ambiguity, must be made, or citizenship does not 
exist at all. To profess to be both German and American is an act of 
equivocation that obscures the claim to be an American citizen in any 
acceptable sense. But what security against this consequence is af- 
forded by these treaties, which ‘‘remain undisturbed,” if by private 
understanding between the person and the Imperial Government an 
original German citizenship also remains not only “undisturbed” but 
specifically legalized by German law? 

If, as alleged, this dual citizenship was not intended to be applied 
in the United States, where was it intended to be applied? For what 
reason? In what conditions? Neither in this law itself, nor in any 
treaty with the United States, is this dual citizenship expressly excluded 
from application. The language regarding the effect of treaties em- 
ployed in section 36 of the law is obviously vague and equivocal. The 
treaties themselves contain no definition of citizenship. If it was in- 
tended in drafting this German law to give assurance that dual citizen- 
ship would not be applied when naturalization treaties existed, why 
were not these treaties specified, or why was not language employed 
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that would make it perfectly plain that where such treaties pre- 
viously existed the idea of duality could not and would not be applied? 
Why could it not have been stated plainly in this law, for example, 
when Germans become citizens in other countries where naturali- 
zation treaties exist, German citizenship wholly terminates with 
naturalization? 

But there is still another method mentioned in this law of being 
and not being a citizen at the same time. ‘Citizenship is lost,’’ accord- 
ing to section 17 of this German law, “by expatriation.”” But section 
20 reads as follows: 

Expatriation in one Federal State effects simultaneous expatriation in every other 
Federal State, unless the expatriated person reserves citizenship in another State by 
declaration before the competent authorities of the State granting expatriation. 


A Prussian, under this section, it would seem, might ‘‘lose citizen- 
ship”’ in Germany by expatriation from Prussia, and at the same time 
regain it by reserving citizenship, let us say, in Saxony or Bavaria, or, 
better still, in Alsace-Lorraine, which has no treaty with the United 
States. If such a person should go to the United States and become 
naturalized as an American citizen, he would no longer be a Prussian; 
but he might, under the dual citizenship theory, be a Saxon or a Ba- 
varian, or an Alsatian. In either case he would still be a German; for, 
by section 1 of this law, “‘A German is one who has citizenship in a 
Federal State or direct Imperial citizenship.” 

There remains the provision for acquiring this “direct Imperial 
citizenship,”’ which applies to any person of German descent, no matter 
how far removed from an original German ancestor, or how long his 
forefathers may have lived in a foreign land. No residence or return 
to Germany is necessary for this restoration to German citizenship. 

Paragraph 2 of section 33 reads: 

Direct Imperial citizenship may be granted to a former German, who has not 


taken up his residence in Germany; the same applies to one who is descended from 
a former German or has been adopted as a child of such. 


Such are the various provisions for retaining or reacquiring German 
citizenship. No one of them appears to demand any publicity in the 
country where the person has been naturalized and continues to reside. 
He may, therefore, possess and exhibit American naturalization papers, 
and may at the same time possess and conceal a German certificate of 
citizenship. 
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It would be unjust to conclude without evidence that naturalized 
American citizens of German origin have availed themselves of the 
Imperial provisions for dual citizenship, or would approve of this 
principle. Many of these citizens have come to this country, or are 
descended from those who have come, for the purpose of liberating 
themselves from German laws. Others, who came for different reasons, 
have acquired a sincere affection for American institutions. The 
loyalty of these excellent citizens is not impugned by anything in these 
comments, although the disloyalty of some naturalized citizens is 
assumed by the German lawmakers, who propose an equivocal alle- 
giance. Whether the German law of dual citizenship has actually 
been applied in this country, and if so to what extent, are questions that 
lie outside the province of these comments. It is, however, evident 
from the purpose and provisions of the law itself and from the absence 
of effective limitation to its operation, that the door is open to a secret 
divided allegiance that may be extremely dangerous to the United 
States. 

This danger, it is contended, is wholly imaginary; for the petition 
for American naturalization contains a sworn statement, that the peti- 
tioner renounces “ absolutely and forever all allegiance and fidelity to 
any foreign prince,” ete. “ Absolutely and forever’’ must be taken, 
however, cum grano salis; for the petitioner is conceded the right, if 
he chooses, to resume his former nationality. But even allowing this 
pledge all possible force and validity, whoever appeals to this formula 
to prove that dual citizenship is innocuous to the United States seems 
to admit that the German law leaves open a door to the danger of 
double citizenship which is closed only by the American formula of 
naturalization. It is then not in the German law, nor yet in treaties, 
but in the honor of individuals and the vigilance of American law and 


administration that we must place our trust. 
Davin JAYNE HI. 


THE TRADING-WITH-THE-ENEMY ACT 


The purpose of the Trading-with-the-Enemy Act, approved October 
6, 1917, as stated in the report of the Senate Committee on Commerce 
recommending its adoption, is to mitigate the rules of law which pro- 
hibit all intercourse between the citizens of warring nations and to 
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permit, under careful safeguards and restrictions, such business inter- 
course as may be helpful to our own interests, conserving and utilizing 
but not confiscating enemy property found within the United States, 
and leaving to the courts and to future action of Congress the adjust- 
ment of rights and claims arising from such transactions. 

Before taking up the terms of the Act, attention is called to the 
legal principles underlying legislation on this subject in its relation to 
international law, and these principles are so clearly stated by Assistant 
Attorney General Warren in the hearings before Congress that it is 
a pleasure to quote the following extract from his statement: 


The question of what constitutes trade with the enemy and what constitutes 
an enemy within the purview of illegal trade are settled by the decisions of the 
English and of the American courts. These decisions constitute part of the common 
law of both countries. Strictly speaking, they are not founded on international law. 
They are purely domestic decisions, founded on such view of public policy as the 
courts of each country decide to adopt, paying attention, however, to the general 
consensus of other countries as to what shall constitute a wise public policy in deal- 
ings affecting outside countries. 

It follows that when the legislature of a country enacts a statute relative to 
trade with the enemy containing provisions differing from the law laid down by the 
courts, it is not violating or departing from international law. It is simply express- 
ing its views as to the need of change in the domestic law of the country. Each 
country must decide for itself what it shall regard as unlawful trade with the enemy, 
and also what persons it shall regard, for the purposes of such trade, as enemy. 

Changes in economic, commercial, financial, military, naval, and political 
conditions may make it highly necessary that doctrines as to trade with the enemy 
laid down by our courts a ce1tury ago should be modified by the legislature either 
by making them more stringent or less stringent, according to the needs and con- 
ditions of the present day. The complexity of modern business demands far greater 
stringency in certain directions than the old cases decided by the courts provided 
for. On the other hand, the more enlightened views of the present day as to treat- 
ment of enemies makes possible certain relaxations in the old law. 


Turning to the provisions of the Act, it appears that they are con- 
veniently classified under five general divisions; the first defining 
the meaning of the word ‘‘enemy” and “trading” and other words as 
used in the Act, together with the transactions forbidden as unlawful, 
unless performed under licenses; the second giving the President dis- 
cretionary power to suspend the provisions of the Act and providing 
for the licensing under this power of acts otherwise unlawful, if not 
incompatible with public interests; the third providing for the care 
and administration of the property and property rights of enemies and 
their allies during the war; the fourth, dealing with patents, trade- 
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marks and copyrights, and the licensing of enemy interests therein; 
and the fifth dealing with certain administrative requirements relating 
to the clearance of vessels, the export of gold and silver and other 
moneys; penalties for violation of the act; the jurisdiction of the 
United States courts for its enforcement, and the indirectly related 
question of foreign language publications. 

Examining the Act in detail, it will be found that by Section 2, the 
expression ‘‘enemy,”’ as used in the Act and in relation to enemy trading, 
has the technical meaning of any individual or body of individuals of 
any nationality resident or incorporated or doing business in the terri- 
tory of any nation with which the United States is at war, or in territory 
of an ally of such nation, and may, by proclamation of the President, 
be extended to include any individual or body of individuals of enemy 
nationality wherever resident and wherever doing business, if the 
President shall find that the safety of the United States or the success- 
ful prosecution of the war shall so require. 

Under this definition, individuals of enemy nationality residing 
in the United States, and corporations chartered in the United States, 
notwithstanding the nationality of the stockholders thereof, do not 
come within the purview of the term “enemy” unless so proclaimed 
by the President. It is understood, however, that the existence of 
enemy interests in such corporations is regarded by the Alien Property 
Custodian as justifying the designation of a representative to act for 
him on behalf of such interests. The importance of exercising control 
over these interests is clear. 

The meaning of the words “to trade,’ as used in the Act, is also 
defined in Section 2, both specifically and generally, the general defini- 
tion, which seems to include all of the others, being ‘‘to have any form 
of business or commercial communication or intercourse.” 

The forms of trading declared to be unlawful are set forth in Section 
3, but it is further provided in Section 7 (6) that the enumeration of 
unlawful transactions in the Act shall not be construed as rendering 
legal any transactions which would be held illegal independently of 
the Act, unless expressly permitted under the terms of the Act, and 
Section 5 authorizes the President to issue licenses permitting the 
performance of such transactions. 

It is impossible within the limits of an editorial comment to present 
adequately the interesting questions suggested by the very elaborate 
provisions of this Act, which comprises in all nineteen sections and as 
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many more subsections, but a general view of its scope and operation 
may conveniently be obtained from a brief examination of the authority 
vested in executive agencies for its enforcement. 

On October 12, 1917, the President issued an executive order! 
vesting power and authority in designated officers and making rules 
and regulations under the Trading-with-the-Enemy Act and Title VII 
of the Act known as the Espionage Act, approved June 15, 1917. 

By this order, the President established a War Trade Board, com- 
posed of representatives respectively of the Secretary of State, the 
Secretary of the Treasury, the Secretary of Agriculture, the Secretary 
of Commerce, the Food Administrator, and the United States Shipping 
Board. This order vested the War Trade Board with the President’s 
power and authority to issue licenses under terms and conditions not 
inconsistent with law, or to withhold or refuse licenses, for the expor- 
tation or importation of all articles (except coin, bullion, or currency), 
the exportation or importation of which may be restricted by procla- 
mations previously or subsequently issued by the President under the 
Espionage Act or the Trading-with-the-Enemy Act. 

The President also vested in this Board his power and authority, 
not vested elsewhere under the order, to issue pursuant to law, or to 
withhold or refuse, licenses “to trade either directly or indirectly with, 
to, or from, or for, or on account of, or on behalf of, or for the benefit 
of, any other person, with knowledge or reasonable cause to believe 
that such other person is an enemy or ally of enemy, or is conducting 
or taking part in such trade directly or indirectly for, or on account of, 
or on behalf of, or for the benefit of, an enemy or ally of enemy.”’ The 
terms here quoted are in the exact language of the section of the Act 
prohibiting trading with the enemy, except under license. 

By this order, the War Trade Board is further authorized to issue 
or to refuse to issue licenses to every enemy or ally of enemy doing 
business in the United States through an agency or branch office other 
than enemy or ally of enemy insurance or reinsurance companies, 
provided application was made for such licenses within a fixed time 
limit, and also licenses to use other names than those used by them at 
the beginning of the war, which is forbidden unless so licensed. The 
insurance or reinsurance companies excepted from these provisions are 
placed under the supervision of the Secretary of the Treasury, who 


1 Printed in the Supplement to this JourNAL, January, 1918, p. 60. 
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is empowered to grant licenses to them. By a subsequent Executive 
Order,’ dated December 7, 1917, all foreign insurance companies are 
prohibited from doing business within the United States after February 
1, 1918, unless under license by the Secretary of the Treasury. 

All administrative authority previously conferred by the President 
upon governmental agencies which were combined by this order into 
the War Trade Board was continued and made applicable to the War 
Trade Board, which is further empowered to take such measures as 
may be necessary or expedient to administer the powers conferred 
upon it, and to make such rules and regulations as may be necessary 
and proper for the exercise of these powers. 

A War Trade Council is also established by this executive order, 
consisting of the officials whose representatives make up the War 
Trade Board, and this Council is required to act in an advisory capacity 
in such matters under the Trading-with-the-Enemy Act as may be 
referred to them by the President or the War Trade Board. 

The Secretary of the Treasury is vested with the executive adminis- 
tration of any investigation, regulation or prohibition of, and the power 
to acquire information about any transaction in foreign exchange, the 
export or earmarking of gold or silver coin or bullion or currency, 
and any transfers of credit in any form and evidences of indebtedness 
or of ownership of property taking place between the United States 
and any foreign country, or between the residents of foreign countries, 
when participated in by any person within the United States. 

He is also vested with the executive. administration of the pro- 
visions of the Act making unlawful the transmission, into, or out of 
the United States, of letters or other tangible forms of communications, 
except in the regular course of the mail, and also the transmission of 
letters, messages, and all other forms of communication intended for 
delivery directly or indirectly to an enemy or ally of an enemy, and he 
is empowered to issue licenses to transmit out of the United States any- 
thing otherwise forbidden, if not inconsistent with law, or to refuse 
licenses for the same. General authority is conferred upon him to 
adopt measures and administrative procedure and use such agencies 
as may be deemed necessary by him for the purpose of such executive 
administration. 

A Censorship Board for the censoring of communications of every 
description to and from the United States is established by this order, 
1 Printed in the Supplement of this JourNat, January, 1918, p. 59. 
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composed of representatives of the Secretary of War, the Secretary 
of the Navy, the Postmaster General, the War Trade Board, and the 
Chairman of the Committee on Public Information. 

The Federal Trade Commission is vested by this order with authority 
to issue licenses under terms and conditions not inconsistent with 
law, or to refuse the same, to any citizen of the United States or cor- 
poration organized in the United States to procure letters patent or 
trade-marks or copyrights in the country of an enemy or ally of enemy, 
and also to issue or refuse licenses to American citizens or corporations 
to use articles covered by enemy-owned patents, trade-marks or copy- 
rights during the present war, upon regulated terms to be prescribed 
by this Commission. It is further vested with the power to order that 
an invention be kept secret and the grant of letters patent be withheld 
until the end of the war, whenever in its opinion the publication or 
granting thereof would be detrimental to the public interest. 

The Postmaster General is vested with the executive administration 
of the provisions of the Act relating to the “printing, publishing or 
circulation in any foreign language of any news item, editorial, or 
other printed matter, respecting the Government of the United States 
or of any nation engaged in the present war, its policies, international 
relations, the state or conduct of the war or any matter relating thereto, 
and the filing with the Postmaster at the place of publication, in the 
form of an affidavit, of a true and complete translation of the entire 
article containing such matter proposed to be published in such print, 
newspaper or publication, and the issuance of permits for the printing, 
publication and distribution thereof free from said restriction.” He 
is also ‘‘authorized and empowered to issue such permits upon such 
terms and conditions as are not inconsistent with law and to refuse, 
withhold, or revoke the same.”’ 

The Secretary of State is vested with the executive administration 
of the provisions of the Act relative to “any person transporting or 
attempting to transport any subject or citizen of an enemy or ally of 
enemy nation, and relative to transporting or attempting to transport 
by any owner, master, or other person in charge of a vessel of American 
registry, from any place to any other place, such subject or citizen of 
an enemy or enemy ally.” And he is also authorized and empowered 
“‘to issue licenses for such transportation of enemies and enemy allies 
or to withhold or refuse the same.” 

The Secretary of Commerce is vested with the power to supervise 
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the execution of the provisions of the Act relating to the clearance of 
any vessel, domestic or foreign, for which clearance is required by law. 

The powers and duties of the Alien Property Custodian under 
this Act were the subject of an editorial comment in the last number of 
this JoURNAL, and a reéxamination of them here would, therefore, be 
superfluous. It may be convenient to note, however, that he is vested 
by this order with all the authority conferred upon the President by 
the Act, including the authority “‘to require the conveyance, transfer, 
assignment, delivery or payment to himself, at such time and in such 
manner as he shall prescribe, of any money or other properties owing 
to or belonging to or held for, by or on account of, or on behalf of, or for 
the benefit of any enemy or ally of an enemy, not holding a license 
granted under the provisions of the Trading-with-the-Enemy Act, 
which, after investigation, said Alien Property Custodian shall deter- 
mine is so owing or so belongs, or is so held.”’ 

Attention is also called to the novel and important feature of this 
Act requiring that all money and quick assets belonging to enemy 
owners be paid over to the Alien Property Custodian and invested by 
him in United States bonds, to be turned over to the enemy owners or 
otherwise disposed of at the end of the war as Congress shall direct. 
This method of financing the war by the temporary conscription of 
enemy property has deservedly been the subject of much favorable 
comment. 

CHANDLER P. ANDERSON. 


ALSACE-LORRAINE 


In the course of an address before the Sorbonne, delivered on 
March 1, 1918, M. Pichon, French Minister for Foreign Affairs, re- 
ferred to the cession of Alsace-Lorraine and contrasted the reasons for 
such cession as given by the Imperial German Chancellor, Count von 
Hertling, and His Majesty William I, King of Prussia and first Ger- 
man Emperor. 

M. Pichon is thus reported by the London Times of March 2, 
1918: 


None of the acts of violence thought of by a conqueror lacking in scruples to 
force himself upon a subjected population has succeeded in transforming French 
souls into German souls, or has made the descendants of those whose memory we 
honor today repudiate the long past of glory, of devotion, and of sacrifice which 
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unites them for all time to the country of their choice. The attachment of Alsace- 
Lorraine to France has roots other than those given by the representatives of 
Prussia and the House of Hohenzollern. If we are to listen to the German Chan- 
cellor, they are ‘‘purely German countries”? which had been stolen from the legiti- 
mate owners by an oppression which continued for centuries until the day when 
the French Revolution took what was lacking from the previous theft. What an 
astonishing way in which to write history. It might stupefy us if it did not come 
from the successor of the man who falsified the Ems dispatch, and from the head 
of a government which, adding insult to a breach of faith, has been cynical enough 
to denounce Belgium for having brought about the invasion of her territory by a 
hostile plot against those who violated her neutrality. It is not we but the King 
of Prussia himself who undertook, in declarations made at the moment when he 
was criminally seizing our two provinces, to justify the pretension by which he is 
represented as having desired to do nothing but regain German territory by incor- 
porating Alsace and Lorraine by right of conquest in his Empire. 

Here is a document which proves to the hilt what I say. It is a letter which 
has already partly been made public. The Empress Eugenie, to whom it was 
addressed, has recently had the delicate thought of transmitting the original of 
that letter to our national archives. It was sent to her from Versailles on Octo- 
ber 26, 1870, by the grandfather of William II. I quote from it: 

“After having made immense sacrifices for her defense, Germany wishes to 
be certain that the next war will find her better prepared to throw back the attack 
which she may expect as soon as France has remade her strength and acquired 
allies. It is this sorrowful motive alone (cette triste considération) and not the de- 
sire to aggrandize a country and territory which is big enough, which forces me to 
insist upon territorial cessions which have no other object but that of pushing 
farther back the starting point of the French Armies which will come to attack 
us in future.”’ 

That is clear enough, and can anyone better sweep away the legend which 
Count Hertling endeavors to get believed, according to which the annexation of 
Alsace-Lorraine had as its origin in the mind of those who carried it out the desire 
to gain back for Germany German territory which had been taken from them by 
France? ... 

Gentlemen, the case is judged, and it is in vain that those who caused the war 
endeavor to avoid the tribunal of the people and the judgment of posterity by fal- 
sifications and omissions in documents which will be recorded by history. While 
the tragic debates of Bordeaux, whose anniversary we commemorate today, were 
proceeding a group of members of the National Assembly, of whom M. Clemenceau 
today is the sole survivor, said in an address to the representatives of the annexed 
Departments: ‘‘Whatever happens, you will remain our countrymen and our 
brothers, and the Republic promises you an eternal vindication.’”’ This pledge 
in the course of time has acquired a universal character which its authors can not 
have foreseen. It is not only France which says to Alsace and Lorraine, “‘ You 
will come back to your country.” It is the whole of the great Coalition which 
has been formed to bar the road to the disturbers of the world’s peace and to estab- 
lish upon justice an international organization; it is the voice of the Old and of 
the New World, of the East and of the West, an avenging, prophetic voice heard 
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high above the tumult of battle, and strong in the united sentiments of all who 
are actuated by justice, which tells the powers of death who are fighting against 
the powers of life that they can not hope for a victory which would be a disaster 
for humanity. 


The letter from King William of Prussia is a document of no mean 
importance, and it is because thereof that the portion of M. Pichon’s 
address relating to it has been quoted without comment on the part 
of the undersigned. 

JAMES Brown Scort. 


SIR GRAHAM BOWER ON PRIZE LAW CHANGES 


An interesting article from the November issue of the Contemporary 
Review, entitled ‘Capture or Control: A Study in the Development 
of Sea Law,” supplemented by certain private letters from the author 
to the Editors of this JouRNAL, deserves comment. 

The writer of the article, Sir Graham Bower, Retired, Commander 
R. N., after pointing out the changed conditions of naval war as con- 
trasted with the time of Lord Stowell, argues for a change of rules to 
correspond. 

The changed conditions are: 

Merchant ships too big to search at sea, laden with a vast variety 
of goods and with an equal variety of shippers, enemy and neutral; 

Ships of war to visit these merchantmen, ranging from the large 
cruiser to the submarine, many extremely vulnerable and with no carry- 
ing capacity; 

A consequent tendency to destroy ships which can not be safely 
sent in for trial; disregard of the lives of passengers and crew during 
this process; 

A corresponding tendency to arm merchant ships in their own 
defense; 

An enormous expansion in the definition of contraband. 

To meet these changed conditions are suggested the following 
changes: 

The destruction of merchant shipping is absolutely prohibited; 
such ships accordingly may not be armed; a prize which can not be 
sent to the captor’s jurisdiction may be interned in a neutral port; 
time of search to be limited to two days, with demurrage for overde- 
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tention; preémption instead of confiscation for conditional contraband; 
merchant ships to be clearly and distinctively marked. 

The novelties here briefly summarized are that merchant ships 
shall not be destroyed; that, therefore, they shall not be armed; but 
that they may be interned in a neutral port during the war. This 
internment presumably would include their crews. 

Let me give the line of thought in the writer’s own words addressed 


to the editors. 


I feel strongly that the destruction of merchant ships must be ruled out 
from the permissible practices of warfare, but I feel that to compel a belligerent 
to take prizes into port would be to balance the scales unduly in favour of the 
British Empire, which has ports all over the world. So, in exchange for the 
abandonment of the exceptional right of destruction, we should, I think, con- 
cede the right of asylum, a right common in the treaties of the eighteenth century. 

I feel also that there is something, and indeed a great deal, to be said in 
favour of the argument and proposal contained in Mr. Lansing’s confidential 
letter 18th January, 1916, proposing the abandonment of the right to arm mer- 
chant ships. 

Human progress—or at all events the advocates of humanity — have 
hitherto sought human progress in the separation of combatants from noncom- 
batants, and it is impossible to say that a merchant vessel armed to resist visit 
and search is not a combatant. 

So I propose to abandon the right to arm merchant vessels if the right of 
destruction is abandoned. The proposals, that is, the proposed grant of the 
right of asylum — and the abandonment of the right to arm merchant vessels — 
being both of them conditional on the abandonment of the right of destruction. 


Sir Graham adds privately the resolutions adopted by the National 
Sailors’ and Firemen’s Union, as follows: 


That in view of the enormous destruction of property and life at sea, it 
would be an advantage if in future wars an international law should be established 
insisting that all merchant ships should be unarmed, and that war vessels should 
have the right to search merchant ships and escort them to their home ports or to 
neutral ports to be interned during the progress of the war, and that it should be 
considered a crime for any war vessel to attack noncombatant merchant ships, 
and further that it would be an offence against the international law for non- 
combatant merchant vessels to carry armament of any description. 


The sequence of argument in this resolution and in Sir Graham’s 
article is perfectly clear. The destruction of merchant ships is abomi- 
nable and barbarous. To be immune, however, they must be truly 
noncombatants and unarmed. Otherwise the U-boat, for instance, 
which might be sunk by a single shot, is justified in using its safest 
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weapon, the torpedo. But given this, shall the merchant ship go free 
if the captor has no unblockaded port to which to send her? Clearly 
this would give the premier maritime Power an undue advantage. 
Let the capture be interned in a neutral port, therefore, and you have 
a fair compromise. 

In comment, let me say at the outset that a sharp enough distinc- 
tion has not been drawn between the neutral and the enemy merchant- 
man. What can ever warrant the destruction of a neutral trader! 
Under certain circumstances, of unneutral service, violation of blockade, 
carrying a disproportionate amount of contraband, she can be confis- 
cated, but only after a judicial trial and condemnation, which means 
that she has been taken infra praesidia and has had her day in court. 
Otherwise you substitute the prejudiced impulse of the searching 
officer for the responsible finding of the judge. 

We all recall our indignation at the Russian judgment in the Knight 
Commander case, where a young officer determined that railway metal 
and provisions were intended for Japanese military use in Corea, not 
for Japanese innocent use at home. Unable to send the ship to Vladi- 
vostock, he sank her. 

It is true that both the United States Naval Code of 1900 and the 
Declaration of London (neither in force) allow the destruction of a 
neutral prize under highly exceptional conditions, subject to judicial 
review and with damages hanging over the captor who errs. And of 
course the safety of those on board must be insured. But until the 
present war such destruction was almost unknown. We must clear 
our minds of German methods and ask whether in normal wars it 
is reasonable and fair to the neutral to put an end to his existence dur- 
ing the war by internment on suspicion and with no judicial review. 
For it is inevitable that while his destruction (under normal rules) 
was highly exceptional, this internment, if legalized, would be abom- 
inably frequent. Some excuse could be found for this humane 
disposal of almost every neutral vessel, while the Declaration of Paris 
would be a dead letter. There is no fair compromise about this. 

On the other hand, destruction of enemy merchant ships, harsh as 
it is, by present law is permitted. The career of the Alabama shows the 
length to which this can be carried and the effectiveness of the method. 
To substitute internment for destruction in such case is really a soften- 
ing and humanizing of war. And since it would make the sacrifice of 
life unlikely, the price of uselessness for the term of the war is not un- 
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reasonable. Nevertheless there are difficulties in the way of Sir Gra- 
ham’s program. 

The captured ship must be taken in by a prize crew, because she could 
not be trusted to go without compulsion. Could this prize crew be 
spared (from a U-boat for instance), and what would become of it in 
neutral jurisdiction? Is the interned merchant crew to be idle for the 
term of the war at its government’s charges, or may it return to home 
and work? The plan says nothing as to this. Would the neutral 
assume such a burden, of policing and feeding and transportation, 
for the port of internment will be a remote one to avoid recapture? 
And is not the neutral exposed to trouble without end in playing his 
new and difficult rédle? 

The United States during this war has been in turn neutral and bel- 
ligerent, with a change of interest and a double point of view. Its ex- 
perience, therefore, may have value in the discussion of Sir Graham’s 
very real and serious problem. What did it try to insist upon when its 
neutral ships were sunk by submarines and others? Simply that no 
matter what the searching ship was, whether cruiser or armed trader 
or U-boat, it must observe the rules of cruiser warfare. This meant 
visitation duly carried out, search legally executed, the safety of the 
personnel honestly provided for. If the ship searching was incapable 
of all this, so much the worse for it. We would not permit the rules 
of the game to be changed to suit the new U-boat weapon. And this 
attitude seems to the writer everlastingly right. 

Now Sir Graham’s program, whether consciously or not, is based 
upon belligerent rather than neutral interest and makes changes to 
suit the submarine, instead of compelling the submarine to keep to its 
special field if it can not conform to the existing law. Is not this mis- 
taken policy? It is conceivable that the seaplane can be so developed 
as to stop ships under threat of bombing. Must the rules of prize law 
be still further altered to favor the airplane or the Zeppelin? Are we 
not on safer ground if we say that the old rules shall govern and their 
violation be punished? 

With other of Sir Graham’s suggested changes I am more in 
sympathy. 

Thus, a circumscribed detention at a belligerent port for purposes 
of search is not unreasonable, always provided that the enforced presence 
of the ship in a belligerent port gives no other rights over her than would 
be admitted on the high seas; that it is merely a matter of convenience. 
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Preémption, which has often been tried in the past and was pro- 
vided for in some of our own early treaties, is a favor to the neutral and 
not objectionable. It will not, however, cure the tendency to call 
everything in sight contraband. 

And to a seaman’s eye, one would think, the marking of trading 
ships should be unnecessary, but it can do no harm unless it is improperly 
used. 

Is not the real difficulty in the present situation, and in the future 
as we contemplate it, that the rules we have are not observed? That 
is why we are at war today, because Germany deliberately chooses to 
violate our rights at sea. Japan did not do so in the Russian war; 
we scrupulously observed the rules in our Spanish war; when a wanton 
calculating offender comes along and breaks all laws, the thing to 
do is not to change the law, but to punish the one who violates it. 

THEODORE 8S. WOooLsEY. 


PROPOSED NEUTRALITY OF FRANCE AT THE BEGINNING OF THE WAR 


From time to time statements are made and documents find their 
way into print which throw light upon, and tend to clear up the situa- 
tion existing before the outbreak of the war of 1914. 

In this category fall the statements made in the month of 
March by M. Stephen Pichon, French Minister for Foreign Affairs, 
by M. René Viviani, formerly Prime Minister and French Minister 
for Foreign Affairs at the outbreak of the war, and of Dr. von Beth- 
mann-Hollweg, the then Imperial German Chancellor. 

In an address delivered by M. Pichon at the Sorbonne in Paris, 
on March 1, he made the following statement, and supported it by 
the text of a very important document. Thus he said, according to 
the London Times, of March 2, 1918: 

The men who were not satisfied with having caused this most appalling war 
endeavored, on the very day when they made that war inevitable, to dishonor 
us by dragging us into cowardly complicity in the ambush in which they were 
leading Europe. I will show that by revealing the document which the German 
Chancellery, once it had been drafted, kept concealed in its most secret archives. 
You will soon see why. We have only become acquainted with this document 
recently. Its authenticity is beyond dispute. It bears the signature of Herr von 
Bethmann-Hollweg, and is dated July 31, 1914. It is known, notably by the 
German White Book, that on that day the Imperial Chancellor, in requesting Baron 
von Schoen to acquaint us with the declaration of a state of danger of war as re- 
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gards Russia, asked his Ambassador to request us to remain neutral, and gave us 
a delay in which to reply of 18 hours. What is not known and what I now reveal 
is that the telegram containing these instructions finished with these words: — 

“Tf the French Government declares that it will remain neutral your Excel- 
lency will kindly state that we must, as a guarantee of that neutrality, demand 
the handing over of the fortresses of Toul and Verdun, which we shall occupy and 
hand back on the conclusion of the war with Russia. The reply to this last ques- 
tion must have reached here before 4 o’clock on Saturday.” 

That is how Germany wished to treat at the moment when she declared war. 
That shows her sincerity when she maintains that we forced her to take arms for 
her defense. That is the price she meant to make us pay for our turpitude if we 
had had the infamy to hand over Allied Russia to her and of repudiating our sig- 
nature as Prussia repudiated hers in tearing up the treaty guaranteeing Belgian 
neutrality. She began by exacting, in order to come to an agreement with us to 
consummate her crime, that we should give up our two dearest and most glorious 
fortresses, one of which by the heroism of its defenders has increased its immortal 
renown. Who can say where Germany would have stopped had we been vile enough 
to take the crude bait of her ignominious perfidy? 


The passage of the German White Book to which M. Pichon refers 
is the following telegram: 


Russia has ordered mobilization of her entire army and navy, directed also 
against us in spite of our still pending mediation and although we have not resorted 
to any mobilization measures. We thereupon declared the threatening state of 
war, which is bound to be followed by mobilization unless Russia stops within twelve 
hours all warlike measures against us and Austria. Mobilization inevitably im- 
plies war. Please ask French Government whether they intend to remain neutral 
in a Russo-German war. Reply must be made within eighteen hours. Wire at 
once hour of enquiry. Utmost speed necessary.' 


In commenting upon this address and its disclosures, M. Viviani 
said, according to the London Times of March 4, 1918: 


These revelations enable me now better to appreciate Baron von Schoen’s 
attitude in my room on July 31, 1914. You will remember that it was on that 
occasion that he came to tell me that Germany felt herself obliged to declare a 
state of danger of war, and he then asked me what would be the attitude of France 
in the event of a conflict between Russia and Germany. The question was precise, 
and doubtless the German Ambassador expected one or other of the following 
replies, which he would have turned to profit: — Either he expected me to say, 


1 German White Book, No. 24, telegram of the Imperial Chancellor to the 
Imperial Ambassador in Paris on July 31, 1914 (Urgent). Supplement to this 
JouRNAL, Vol. 8 (1914), p. 409 (Annex 25); Diplomatic Documents Relating to 
the Outbreak of the European War, publication of the Carnegie Endowment, ed. 
by J. B. Scott, Part II, pp. 811-812. 
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’“Tn such a case this is war,” when he would have left me, imputing aggressive 
language to France; or else he expected me, stunned by the news he communi- 
cated, to display a weakness favorable to the dishonorable proposals which could 
not only not be considered for a moment by a representative of France, but which 
such a representative could not expose himself to receive. I replied to him, “France 
will consider her interests.” Baron von Schoen, apart from telling me that he 
had to return on the following day for a reply to his questions, said nothing more. 
He did, indeed, come back, but he asked no question, and appeared, indeed, to 
take no further interest in that which he had put to me on the previous day. 


The incident to which M. Viviani refers is thus related in the French 
Yellow Book under date of July 31, 1914: 


Baron von Schoen finally asked me, in the name of his government, what the 
attitude of France would be in case of war between Germany and Russia. He 
told me that he would come for my reply to-morrow (Saturday) at 1 o’clock. 

I have no intention of making any statement to him on this subject and I shall 
confine myself to telling him that France will have regard to her interests. The 
Government of the Republic need not indeed give any account of her intentions 
except to her ally.! 


According to the German White Book, under date of August 1, 
1.05 p.m., the German Ambassador sent the following telegram to the 
Imperial Chancellor: 


Upon my repeated definite enquiry whether France would remain neutral in 
the event of a Russo-German war, the Prime Minister declared that France would 
do that which her interests dictated? 


In reply to M. Pichon’s statement and declaration, Dr. von Beth- 
mann-Hollweg is reported by the Associated Press, in a dispatch dated 
March 16, 1917, to have said in an interview published by the Munich 
Nueste Nachrichten: 


The Russian general mobilization furnished an indisputable proof that those 
factors which wielded power in Russia over the head of the Tsar desired war in all 
circumstances. My instructions to our Ambassador, Baron von Schoen, on July 
31, 1914, have now been brought to light. But what have these instructions to 
do with the Russian mobilization and France’s attitude? Russian regiments were 
already on the march before these instructions were written, and the French Gov- 
ernment had no knowledge whatever of these instructions when replying to our 


1 French Yellow Book, No. 117, M. René Viviani, President of the Council, 
Minister for Foreign Affairs, to M. Paléologue, French Ambassador at St. Peters- 
burg, Paris, July 31, 1914. Supplement to this JourNa., Vol. 9 (1915), p. 258; 
Diplomatic Documents, ibid., Part I, p. 673. 

2 German White Book, No. 26, telegram of the Imperial Ambassador in Paris, 
to the Imperial Chancellor, August 1, 1.05 p.m. Supplement, Vol. 8, p. 410 (Annex 
27); Diplomatic Documents, ibid., Part II, p. 813. 
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question as to whether, in case of war with Russia, it would remain neutral. The 
French Government simply declared it would do what France’s interests demanded. 
As is indeed well known, these instructions were never acted upon, consequently 
they had not the slightest influence on the actual course of events. 

No one could seriously doubt that we had not only to fight against the Russian 
mobilization, but also to fight France. The Russo-French alliance had sufficiently 
shown by the entire policy pursued by both countries during recent decades that 
any war would be for us a war on two fronts; and, furthermore, our enemies’ own 
publications in regard to the events of July, 1914, also testify that Russia herself 
had made sure of France’s assistance. 

I myself was not in the slightest doubt about this state of affairs when the 
instructions were sent to Baron von Schoen; but, precisely on that account, we 
could not disregard the eventuality that perhaps France might provisionally make 
a declaration of neutrality, which, however, could not be relied upon permanently, 
and that under cover of her apparent initial neutrality she might complete her 
preparations in order, at a moment when we were deeply engaged in the East, to 
fall upon us. I do not need to point out in what a desperate position we should 
have been placed in such a contingency. Only a neutrality which was securely 
guaranteed could afford us any protection against such an eventuality. 

I would also like to remind French statesmen that Germany proposed yet 
another form of guarantee for France’s neutrality, not in any way connected with 
the unfulfilled instructions. When the prospect opened which unfortunately rested 
upon a misunderstanding of the war being restricted through Great Britain’s in- 
termediation to the East we expressly declared that the declaration of France’s 
neutrality would offer us complete security if guaranteed by Great Britain. Noth- 
ing can more unequivocally demonstrate that we had no intention whatever of 
assailing France’s honor, let alone an attack on France.’ 


The statements of these distinguished European gentlemen speak 
for themselves. They require neither comment, criticism, nor con- 


firmation. 
JAMES Brown Scort. 


THE DEFENSE OF INTERNATIONAL LAW 


It is significant and helpful to note that in France there was formed 
1916 a Committee for the Defense of International Law.? At 


1 The London Times, March 18, 1918. 
2 This Committee has already published the following pamphlets: 
Les Premieres Violations du Droit des Gens par l’Allemagne, Luxembourg et 
Belgique, Louis Renault, 1917 
Les Violences Allemandes a l’ Encontre des non-Combattants, A. Pillet, 1917 
Les Déportations du Nord de la France et de la Belgique en vue du Travail forcé et 
le Droit International, Jules Basdevant, 1917 
L’Evacuation des Territoires occupés par l’ Allemagne dans le Nord de la France, 
Février—Mars 1917, Paul Fauchille, 1917 


in 
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the head of the Comité pour la Defense du Droit International was the 
late Louis Renault. Renault had long occupied the foremost place 
in the science of international law. His judicial temperament, simplicity 
of nature, lucidity of thought and expression, his spirit of sincere kind- 
liness, graced a primacy which was ungrudingly conceded. It would 
be difficult even for one of enemy nationality to accuse Renault of 
degrading his intellect to support as scientific a contention which had 
its sole basis in national interest. 
The Committee admits that 

doubtless it is difficult to ask a jurist to condemn in express terms the conduct 
of his own government, even when he regards it as blameworthy in the highest 
degree. He is naturally inclined to defend it, more or less to identify the rule of 
law with the interest of his own country. But, nevertheless, there is a limit imposed 
upon men devoted to the study of law and entrusted with its teachings. Not every- 
thing should be approved, or, in accordance with prejudice, declared lawful and 
honorable. In the presence of certain acts silence can be demanded and laudation 
condemned. After the violation of law, in the presence of actions illegal or bar- 
barous, nothing is more detestable than the attempt to justify them by unreal 
arguments; this leads to a downright perversion of the moral sense. 


Whether or not this passage from the Committee’s preface was drafted 
by Renault, it would express his sentiments. 

It is with this spirit that Renault entered upon the discussion of 
Les Premiéres Violations du Droit des Gens par l’Allemagne, Luxem- 
bourg et Belgique, which was published in 1917, and later translated by 


Frank Carr, and published by Longmans, Green & Company. In the 
seventy-eight pages of this pamphlet the legal aspect of these violations 
of law, which have so often been discussed, are clearly stated, and 
Renault says, “in conclusion I wish to express my entire conviction 
of the guilt of Germany and the good right of Belgium.”” The second 
pamphlet in the series is by Professor Pillet, and is concerned with 
German violence against noncombatants. 

The third, a pamphlet of sixty-nine pages, is by Professor Basdevant 
of Grenoble, and relates to deportations from northern France and from 
Belgium, for forced labor. After a clear and careful consideration of 
authorities, he finds no precedents for the deportations. Such acts 
are contrary to conventional and general international law, and in 
flagrant violation of approved practice, is Professor Basdevant’s con- 
clusion. 

Monsieur Paul Fauchille, of the Revue Générale de Droit International 
Public, is the author of a pamphlet upon the evacuation of the territory 


380 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


occupied by Germany in northern France. In this pamphlet, practice, 
the Hague and other conventions, and the German rules of war are 
cited in order to show the disregard of all rules which accompanied the 
evacuation. Devastation of fields, destruction of fertile lands, injury 
to water supplies, pillage of public and private buildings, are mentioned 
as examples of the martyrdom of northern France, that the Germans 
announced had been transformed into a “land of death.” These acts 
have been justified by German commanders on the usual plea of “ mili- 
tary necessity.” Even the most liberal interpretation of this plea 
would not justify the destruction of artistic property, public monu- 
ments, and the like. Fauchille looks forward to penal reparation in 
the treaty of peace for these German violations of the law of war. 

These pamphlets present clearly and briefly, from the French point 
of view, the illegal aspects of the German conduct of warfare. The 
names of the authors are sufficient to warrant the highest consideration 
of their conclusions. Behind these names stand the names of the 
distinguished French Committee for the Defense of International Law, 
who say 

They propose to study scientifically some of the questions raised by the war, 
to apply to them solutions dictated by legal principles generally recognized, and by 
the conscience of the civilized world. Not indulging in loud declamation, they will 
fight the opinions of their enemies with keenness, and sometimes even with passion, 
but without permitting themselves to be drawn into abuse. Doubtless we do not 
forget that we are Frenchmen, that our country is engaged in a terrible war, but 
we will always remember that we are lawyers and that we must respect our science 
even in the fiercest struggles. To enlighten our conscience and that of our allies 
and neutrals, to state our common faith in the justice of our cause, such is the task 
we set before us, and which we shall endeavor to accomplish in all plainness. 


GEORGE GRAFTON WILSON. 


THE CLOSING OF THE CENTRAL AMERICAN COURT OF JUSTICE 


On March 17, 1918, it was announced in the press that the judges 
of the Central American Court of Justice paid their respects to the 
President of Costa Rica and took leave of the court, which had ceased 
to exist because of the failure of a contracting Power to renew the con- 
vention creating the court when the term of ten years for which it was 
concluded had elapsed. 

It is not necessary to enter upon a detailed examination of the 
convention creating the court, or of the reasons which caused one of the 
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contracting Powers to refuse to be a party to its continuance, as these 
various matters have been the subject of leading articles and of edi- 
torial comments in the JourRNAL.' It is, however, proper to express 
regret that the court should close its doors, inasmuch as it was avowedly 
the first international court of justice which had been created, and as 
its successful operation was constantly pointed to as a demonstration 
of the possibility of judicial settlement of disputes between nations. 
Its jurisdiction was very broad, inasmuch as the contracting parties 
bound themselves, by its first article, ‘‘to submit all controversies or 
questions which may arise among them, of whatsoever nature and no 
matter what their origin, in case the respective departments of foreign 
affairs should not have been able to reach an understanding.” Its 
jurisdiction, however, was not limited to the five countries creating it, 
but international questions between one of the Central American 
Governments and a foreign government could be submitted to it by 
special agreement. Nor was this all. Individuals might avail them- 
selves of the court, in accordance with the following terms of Articles 


2 and 3: 


This court shall also take cognizance of the questions which individuals of one 
Central American country may raise against any of the other contracting govern- 
ments, because of the violation of treaties or conventions, and other cases of an 
international character; no matter whether their own government supports said 
claim or not; and provided that the remedies which the laws of the respective 
country provide against such violation shall have been exhausted or that denial of 


justice shall have been shown. (Art. II.) ? 

It shall also have jurisdiction over cases arising between any of the contracting 
governments and individuals, when by common accord they are submitted to it. 
(Art. III.) 3 

The court has closed its doors, but they can be opened again. The 
Powers responsible for its creation can call it into being. The peace 
conference was held in Washington in 1907, where this convention was 
concluded under the auspices of Mexico and of the United States, and 
upon the invitation and request of these two Powers, or of the United 
States alone, a new conference can be called, or the parties to the orig- 
inal convention may be requested and indeed urged to renew it. The 
United States was not merely the host, it was the sponsor for the court, 
and the special representative of the United States, the late William I. 

1 This JouRNAL: 2: 121, 144, 835; 3: 434; 4: 416; 10: 344, 509; 11: 156, 
181, 674. 

Malloy, Treaties and Conventions, Vol. 2, p. 2400. * Tbid., p. 2406. 
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Buchanan, was present at all the deliberations of the conference. 
Indeed, the court itself was the suggestion of Mr. Root, then Secretary 
of State, as was the conference of the Central American Powers which 
met in Washington. What one Secretary of State did another can do, 
and in view of the fact that the United States can not be supposed to be 
indifferent to the fate of an agency due to its counsel and advice, not 
to speak of its interest in the countries based upon its treaty with 
Nicaragua, which was the cause of the suit to which Nicaragua objected, 
it is to be expected that the United States will, on a proper occasion 
and when circumstances permit, endeavor to reinstall the court in the 
Palace of Justice built by the munificence of an American citizen, 
the portals of which are, for the present, closed to the appeal of justice. 


JAMES Brown Scorr 


TREATMENT OF PRISONERS 


In view of the current rumor, very likely without foundation, that 
American prisoners captured by Germany are threatened with specially 
severe treatment, it will not be amiss to call attention to our treaty 
agreement with her on this subject. 

Article XII of the Treaty with Prussia of 1828 recites that the 
articles from the thirteenth to the twenty-fourth inclusive of the treaty 
concluded at Berlin in 1799 ‘‘are hereby revived with the same force 
and virtue as if they made part of the context of the present treaty.” 
That these articles of 1799 are regarded as still binding by the Imperial 
German Government was shown in the correspondence over the wheat 
ship William P. Frye, sunk in January, 1915. The article of the Treaty 
of 1799 which covers the treatment of prisoners if the stipulating parties 
should be at war is numbered XXIV. _ It reads as follows: 


And to prevent the destruction of prisoners of war, by sending them into 
distant and inclement countries, or by crowding them into close and noxious 
places, the two contracting parties solemnly pledge themselves to the world and 
to each other that they will not adopt any such practice; that neither will send 
the prisoners whom they may take from the other into the East Indies or any 
other parts of Asia or Africa, but that they shall be placed in some parts of their 
dominions in Europe or America, in wholesome situations; that they shall not be 
confined in dungeons, prison-ships, nor prisons, nor be put into irons, nor bound, 
nor otherwise restrained in the use of their limbs; that the officers shall be 
enlarged on their paroles within convenient districts, and have comfortable 
quarters, and the common men be disposed in cantonments open and extensive 


EDITORIAL COMMENT 383 


enough for air and exercise, and lodged in barracks as roomy and good as are 
provided by the party in whose power they are for their own troops; that the 
officers shall also be daily furnished by the party in whose power they are with 
as many rations, and of the same articles and quality as are allowed by them, 
either in kind or by commutation, to officers of equal rank in their own army; and 
all others shall be daily furn'shed by them with such ration as they shall allow 
to a common soldier in their own service; the value whereof shall be paid by the 
other party on a mutual adjustment of accounts for the subsistence of prisoners 
at the close of the war; and the said accounts shall not be mingled with or set off 
against any others, nor the balances due on them be withheld as a satisfaction or 
reprisal for any other article or for any other cause, real or pretended, whatever. 

That each party shall be allowed to keep a commissary of prisoners of 
their own appointment, with every separate cantonment of prisoners in pos- 
session of the other, which commissary shall see the prisoners as often as he 
pleases, shall be allowed to receive and distribute whatever comforts may be sent 
to them by their friends, and shall be free to make his reports in open letters to 
those who employ him; but if any officer shall break his parole, or any other pris- 
oner shall escape from the limits of his cantonment after they shall have been 
designated to him, such individual officer or other prisoner shall forfeit so much 
of the benefit of this article as provides for his enlargement on parole or canton- 
ment. And it is declared, that neither the pretence that war dissolves all 
treaties, nor any other whatever, shall be considered as annulling or suspending 
this and the next preceding article; but, on the contrary, that the state of war 
is precisely that for which they are provided, and during which they are to be as 
sacredly observed as the most acknowledged articles in the law of nature and 


nations. 


How very complete and how very modern! 
THEODORE 8S. Woo.sey. 


THE NOBEL PEACE PRIZE 


On December 10, 1917, the Nobel Committee awarded the peace 
prize for that year to the International Red Cross Committee of Geneva. 
This is one of five prizes established by the late Alfred Bernhard Nobel, 
a distinguished Swedish scientist, who died in 1896, and was known 
during his lifetime as the inventor of dynamite. In his last will and 
testament, dated November 27, 1895, he set aside his fortune as a fund, 
the income from which was to be divided into five equal portions, and 
awarded annually as prizes to those who had distinguished themselves 
in accordance with the following provisions of his will: 


All the remainder of the convertible fortune that I shall leave on my death 
shall be disposed of as follows: the principal, converted by the executors of my will 
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into safe investments, shall constitute a fund, the interest on which shall be dis- 
tributed annually as a reward among those persons who shall have rendered the 
greatest services to mankind during the preceding year. The sum shall be divided 
into five equal parts, one of which shall be awarded to the person who shall have 
made the most important discovery or invention in the field of physical sciences; 
another to the person who shall have made the most important discovery or intro- 
duced the best improvement in chemistry; a third to the person who shall have made 
the most important discovery in the field of physiology or medicine; a fourth to 
the person who shall have produced the most remarkable literary work from an ideal- 
istic point of view; finally, a fifth to the person who shall have done most or the best 
work in the interest of the brotherhood of peoples, of the abolition or reduction of 
standing armies, as well as of the formation and propagation of peace congresses. 
The prizes shall be awarded as follows: in physics and chemistry by the Swedish 
Academy of Sciences; in physiology or medicine by the Carolin Institute of Stock- 
holm; in literature by the Stockholm Academy; finally, in the cause of peace by a 
committee of five members elected by the Norwegian Storthing. It is my express 
will that nationality shall not be taken into account in conferring the prizes, so that 
the prize may go to the most deserving, whether he be a Scandinavian or not. 


The amount of the fortune is estimated at nine million dollars, and 
the prize at approximately forty thousand dollars. 

In the distribution of the peace prizes, the Nobel Committee has 
exercised a wise discretion, sometimes awarding it to an individual, 
sometimes dividing it between two held to have equal claims upon it, 
and sometimes to institutions, such as the Institute of International 
Law and the Permanent International Peace Bureau at Bern, so that 
there are two precedents for its award to the International Red Cross 
Committee of Geneva. 

It is interesting to note in this connection that the first award was 
divided between Henry Dunant and Frédéric Passy, and that the Red 
Cross movement, of which the International Red Cross Committee of 
Geneva is the chief and supervising body, owes its origin to the activity 
of Henry Dunant. He was a physician, who happened to be present 
in Italy at the battle of Solferino, in 1859, between France and Austria, 
and he was so impressed with the lack of attention to the wounded that 
he published a little work in 1862, entitled A Souvenir of Solferino. 
This pamphlet created a profound impression, and advocated the treat- 
ment of wounded by neutrals, as well as belligerents. The idea was 
adopted by the Society of Public Utility of Geneva, of which Mr. 
Gustave Moynier was president, and by means of this society and the 
coéperation of these two benefactors of their kind, the Red Cross 
Societies have been called into being and to their initiative all inter- 
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national conventions dealing with the subject are due. The Inter- 
national Red Cross Committee, to which the prize of 1917 has been 
appropriately awarded, is not an official body in the sense that it sus- 
tains official relations to the various Red Cross Societies created and 
existing in the different countries of the world. It is, however, regarded 
by them as a parent society and is accorded a moral leadership. It 
publishes an international bulletin of the Red Cross Societies, by means 
of which it keeps in touch with the national societies. It calls the 
international conferences, of which there have been nine, — the first 
meeting in Paris, in 1867, and the last in Washington, in 1912, under 
the auspices of the Government of the United States. 

The first award of 1910, to Henry Dunant, was a great and a deserved 
tribute, and the last award of 1917, to the International Red Cross 
Committee of Geneva, is not only a tribute to this great and beneficent 
institution, but indirectly a tribute to the memory of Henry Dunant 
as well. 

The awards of the Peace Prize, including the first and the last, are 
as follows: 


1901 Divided between Henry Dunant and Frédéric Passy. 

1902 Divided between Elie Ducommun, honorary secretary of the Permanent 
International Peace Bureau at Bern, and Albert Gobat, Director of the 
Interparliamentary Bureau of Bern. 

1903 Sir William Randal Cremer, member of Parliament, Secretary of the 
International Arbitration League. 

1904 The Institute of International Law. 

1905 Baroness Bertha von Suttner. 

1906 Theodore Roosevelt, President of the United States of America. 

1907 Divided between Ernesto Teodoro Moneta, President of the Lombardy 
Peace Union, and Louis Renault, member of the Institute of France, 
Professor of International Law at the University of Paris. 

1908 Divided between Klas Pontus Arnoldson, former member of the Swedish 
Parliament, and Fredrik Bajer, former member of the Danish Parlia- 
ment, honorary president of the Permanent International Peace Bureau 
at Bern. 

1909 Divided between Auguste Marie Francois Beernaert, Minister of State 
of Belgium, member of the Belgian Chamber of Representatives, presi- 
dent of the Interparliamentary Council, member of the International 
Court of Arbitration, and Baron Paul Henri Benjamin Balluet d’Es- 
tournelles de Constant de Rebecque, member of the French Senate, 
president of the French Parliament Group, member of the International 
Court of Arbitration. 

The Permanent International Peace Bureau at Bern. 
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1911 Divided between T. M. C. Asser, Minister of State, member of the Council 
of State of the Netherlands, and Alfred Hermann Fried, Director of 
the Die Friedens-W arte. 

1912 No award was made, but in 1913 the award of 1912 was made to Elihu 
Root, member of the United States Senate, formerly Secretary of State, 
President of the Carnegie Endowment for International Peace. 

1913 Henri La Fontaine, member of the Belgian Senate, president of the Per- 
manent International Peace Bureau at Bern. 

1914 No award. 

1915 No award. 

1916 No award. 

1917 The International Red Cross Committee of Geneva. 


It will be observed that in 1912 the peace prize was not voted. 
This was in accordance with Section V of the By-Laws, which allows 
the Committee to postpone the award until the following year. In 
this instance the award was made in 1913 as of 1912. If, however, 
the members of the Committee should not make the award at the ex- 
piration of the year, the amount is added to the capital, unless the Com- 
mittee, by a vote of three-fourths of its members, should decide to 
set it aside asa special fund. The income of the prize thus set aside 
may be employed otherwise than as a prize to advance the cause of 
international peace. 

As no awards were made for 1914, 1915, and 1916, the amounts of 
the prizes for these years, each approximately forty thousand dollars, 
were added to the special fund of the Nobel Institute situated in Chris- 
tiania, in accordance with Article V of the By-Laws, to be expended 
in the advancement of international peace. 

JAMES Brown Scorr. 


THE DAWN IN GERMANY? THE LICHNOWSKY AND OTHER 
DISCLOSURES 


In the earlier part of March extracts appeared in the German press 
of a Memorandum written by Prince Lichnowsky, Imperial German 
Ambassador to Great Britain at the outbreak of the war of 1914, and 
more of this Memorandum is said to have been published in the 
Stockholm Politiken. In the account given in the London Times for 
March 15, 1918, it is said that: 


The Memorandum was written by Prince Lichnowsky about eighteen months 
ago, for the purpose of explaining and justifying his position to his personal friends, 
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and only half-a-dozen typewritten copies were made. One of these copies, through 
a betrayal, reached the Wilhelmstrasse, and caused a great scandal, and another was 
communicated to some members of the Minority Socialist Party; but how it hap- 
pened that a copy got across the German frontier forms a mystery to which Politiken 
declines to give any clue. Internal evidence, however, leaves no doubt in regard to 
the authenticity of the document. It is entitled ‘‘My London Mission, 1912-1914,” 
and is dated Kuchelna (Prince Lichnowsky’s country seat), August, 1916. 


The most casual reading of the Memorandum will disclose why the 
Prince’s Memorandum has created a sensation in Germany, where the 
views expressed by the former Ambassador to Great Britain have not 
been avowed by the authorities. Naturally, they have been discussed 
in the Reichstag, and statements have appeared from time to time in 
the press that the Prince would be tried and punished for treason, 
or sedition, or for some other heinous offense. 

As regards the Reichstag, the London Times, in its issue of 
March 21, 1918, says in a dispatch from Amsterdam, dated the 19th: 


In the Main Committee of the Reichstag the subject of Prince Lichnowsky’s 
Memorandum was discussed. Herr von Payer, the Vice-Chancellor, read a letter 
from the Prince, in which he stated that the Memorandum had been written with a 
view to his future justification. These notes were intended for the family archives. 
They have found their way into wider circles by an “unprecedented breach of con- 
fidence.” The Prince expressed regret for the incident. 

Herr von Payer stated that the Prince had tendered his resignation, which had 
been accepted, but as he had been simply guilty of imprudence, no further steps 
would be taken against him. 


A few of the more significant passages of the Memorandum are 
quoted, with summaries of omitted portions. 

The Prince arrived in London in November, 1912, and found that 
“people had quieted down about Morocco,” as an agreement had been 
reached concerning this question between France and Germany. The 
Haldane Mission had, he said, failed because Germany insisted upon 
a promise of neutrality, instead of contenting itself with a treaty with 
Great Britain insuring it against attacks from that country. However, 
Sir Edward Grey, then British Secretary of State for Foreign Affairs, 
had, to quote the Prince’s exact language, ‘‘not given up the idea of 
reaching an understanding with us and he tried it first in colonial and 
economic matters.’”’ The purpose of Sir Edward Grey as stated by the 
German Ambassador was to settle outstanding controversies with 
France and Great Britain, and thereafter reach similar agreements 
with Germany, ‘‘not to isolate us,” to quote the Prince, “but as far as 
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possible to make us partners in the existing union. As British-French 
and British-Russian differences had been bridged over, he wished 
also the British-German differences to be settled as far as possible and 
to insure world peace by means of a network of treaties,’’ which the 
Prince said would probably have included an agreement on the naval 
question after an understanding had been reached obviating the dangers 
of war. Such was Grey’s program in his own words, the Prince says, 
apparently quoting Sir Edward Grey, upon which the Prince comments 
that it had “‘no aggressive aims, and involved in themselves for 
England no binding obligations, to reach a friendly rapprochement 
and understanding with Germany’. In short, to bring the two 
groups nearer together.”’ 

Prince Lichnowsky’s disclosures concerning the attitude on the 
Balkan situation of Austria-Hungary and Germany, on the one hand, 
and Great Britain, on the other, are of the utmost importance, as they 
show an agreement of the Central European Powers to exclude Russia 
from Balkan affairs, to substitute their own influence for that of Russia, 
and to make of those states dependencies instead of making them 
independent, inasmuch as the Prince shows that Russian influence had 
really ceased in each instance with the independence of each of the 
Balkan States. 

It will be recalled that Bulgaria, Greece, Montenegro and Serbia, 
after having beaten Turkey in what is known as the First Balkan 
war, fell out about the distribution of the spoils of victory, and that in 
a conference by their plenipotentiaries held in London they failed to 
agree. The consequence was the Second Balkan war, of Greece, Monte- 
negro and Serbia, in which Roumania joined, against Bulgaria, which 
had insisted upon the lion’s share of the common victory. In this 
second war Bulgaria was badly beaten, and the Treaty of Bucharest 
was concluded in 1913. In these various negotiations, Austria was 
an interested party, insisting that the principality of Albania should 
be created out of the spoils claimed by Greece, Serbia and Montenegro, 
and that Serbia be denied an outlet to the seas. The attitude of the 
Central German Powers and of Great Britain is thus stated by Prince 
Lichnowsky, who was then German Ambassador to London: 


Soon after my arrival in London, at the end of 1912, Sir Edward Grey suggested 
an informal conversation in order to prevent a European war developing out of the 
Balkan war. The British statesman from the beginning took the stand that England 
had no interest in Albania on account of this question and was therefore not willing 
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to let it come to a war. He wished simply as an honest broker to mediate between 
the two groups and settle difficulties. He therefore by no means placed himself 
on the side of the members of the alliance, and during the negotiations, which lasted 
about eight months, he contributed not a little by his good will and effectual influence 
toward bringing about concord and agreement. Instead of assuming an attitude 
similar to that of the English, we without exception took the position prescribed 
to us from Vienna. Count Mensdorff represented the Triple Alliance in London. 
I was his second. My mission consisted in supporting his propositions. 


So much for the attitude of the different Powers. Next as to the 
conduct of Sir Edward Grey and the consequences of the Balkan settle- 
ment conducted by Austria-Hungary and Germany. On these points 
the Prince said in his Memorandum: 


Grey conducted the negotiations with circumspection, calmness, and tact. 
Whenever a question threatened to become complicated, he would draft a form of 
agreement which hit the matter right and always met approval. His personality 
enjoyed equal confidence from all members of the conference. We really again 
successfully stood one of the many tests of strength which characterize our politics. 
Russia had had to yield to us everywhere, so that she was never in a position to insure 
success of the Serbian wishes. Albania was created as an Austrian vassal state and 
Serbia was driven from the sea. The result of the conference was therefore a fresh 
humiliation for the Russian self-consciousness. As in 1878 and 1908, we had taken 
a stand against the Russian program without German interests being at stake. 
Bismarck knew how to mitigate the error of the Congress by secret treaty and by 
his attitude in the Battenberg question. The downward path again taken in the 
Bosnian question was continued in London, and when it led into the abyss it was not 
opportunely abandoned. 


It is common knowledge that Austria-Hungary had picked Bulgaria 
as the winner in the Second Balkan war, and that its defeat was a blow 
to what it considered its prestige. The Prince calls attention to this in 
the following passage, and the absence of a specious pretext evidently 
was the reason in the Prince’s mind, although he does not say so, for 
the outbreak of the war a year earlier than it actually occurred: 


The idea of wiping it out by a campaign against Serbia seems soon to have gained 
ground in Vienna. The Italian revelations prove this and it is to be supposed that 
the Marquis San Giuliano, who very appropriately characterized the plan as a most 
dangerous adventure, preserved us from becoming involved in a world war as early 
as the summer of 1913. 


But however interesting these passages may be, they are merely 
episodes in a memoir whose great value consists in the disclosure that 
before the outbreak of the war of 1914, Great Britain had not only, 
as is well known, settled its differences with France and Russia, but 
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also that Sir Edward Grey, representing Great Britain, had peaceably 
settled its controversies with Germany; that the terms of the treaty 
adjusting their conflicting claims to the satisfaction of Germany had 
not only been substantially agreed upon, but that the treaty itself 
had been drafted and initialed by Sir Edward Grey on behalf of Great 
Britain, and by Prince Lichnowsky on behalf of Germany. 

It appears that the agreement between the two countries extended 
to colonial matters in Africa, as well as economic questions in Asia. 
In regard to the former, the Prince says, speaking of the treaty of 1898: 

Thanks to the obliging attitude of the British Government, I succeeded in 
giving the new treaty a form which fully coincided with our wishes and interests. 
All of Angola up to the 20th degree of longitude was assigned to us, so that we 
reached the Congo region from the south; besides this there were the valuable 
islands of San Thome and Principe... . Furthermore we received the northern 


part of Mozambique... . 


“The British Government,” the Prince says again, ‘‘showed the greatest 
obligingness in behalf of our interests. Grey purposed proving to us 
his good will and also furthering our colonial development in general, 
as England hoped to divert German development of strength from the 
North Sea and from Europe to the ocean. ‘We do not begrudge 
Germany her colonial development,’ said a member of the Cabinet 
to me.”’ 

Of the Asiatic situation, and especially of the Bagdad Railway, 
the Prince has much to say, and the purpose of the two governments 
appears to have been to divide Asia Minor into two spheres of influence. 
The economic enterprises were adjusted essentially in accordance with 
the wishes of the German Bank, and the railroad itself was prolonged 
to Basra, so that Bagdad was no longer constituted the terminal point 
of the road. An international commission was to attend to the navi- 
gation on the Shatt-el-Arab. Germany was to have a part in the 
construction of the harbor at Basra, and obtain rights in the navi- 
gation of the Tigris. 

The success of these negotiations and their consequences not merely 
to the contracting Powers, but to the world at large, are thus stated 
by the German negotiator: 

Under this treaty the whole of Mesopotamia as far as Basra became our interest 
zone, without prejudice to more ancient British rights in the Tigris navigation 
and the Wilcox irrigation establishments. Furthermore, we received the whole 
territory of the Bagdad and Anatolian railroad. 
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The coasts of the Persian Gulf and the Smyrna-Aidin railroad were considered 
as British economic territory, Syria as French, and Armenia as Russian. If both 
treaties had been concluded and published, an understanding would thereby have 
been reached with England which would forever have dispelled all doubts as to the 
possibility of an Anglo-German codéperation. 


In connection with Prince Lichnowsky’s Memorandum, the follow- 
ing three documents are to be considered. 

The first is entitled ‘“‘Terms of the Anglo-German Agreement of 
1914,” as corrected by Dr. Zimmermann, Under-Secretary at the 
outbreak of the war, and later Imperial German Secretary of State, 
and handed in 1916 to Mr. 8. S. McClure.'! It is thus worded: 


1. The Bagdad Railway from Constantinople to Basra is definitely left to 
German capital in coéperation with Turkey. In the territory of the Bagdad Rail- 
way German economical working will not be hindered by England. 

2. Basra becomes a sea harbor in the building of which German capital is con- 
cerned with 60 per cent and English capital with 40 per cent. For the navigation 
from Basra to the Persian Gulf the independence of the open sea is agreed to. 

3. Kuweit is excluded from the agreement between Germany and England. 

4. In the navigation of the Tigris, English capital is interested with 50 per cent, 
German capital with 25 per cent, and Turkish with 25 per cent. 

5. The oil-wells of the whole of Mesopotamia shall be developed by a British 
company, the capital of which shall be given at 50 per cent by England, at 25 per 
cent by the German Bank, at 25 per cent by the “Royal Dutch Company” (a com- 
pany which is Dutch, but closely connected with England). For the irrigation 
works there had been intended a similar understanding. The rights of the Anglo- 
Persian Oil Company, in which, as is known, the English Government is concerned, 
remained unaffected. This society exercises south of Basra, on the Schatel-Arabia, 
as well as in all south and central Persia, a monopoly on the production and transport 
of oil. 

6. A simultaneous German-French agreement leaves free hand to French 
capital for the construction of railways in southern Syria and Palestine. 

Besides this, there is an agreement, already made before, between Germany 
and England, concerning Africa, with a repartition of their spheres of influence 
in Angola and Mozambique. 

Finally there is to be mentioned the Morocco agreement, which established the 
political predominance of France in Morocco, but, on the other hand, stated the 
principle of ‘open door” to the trade of all nations. 


The second is the dispatch of the Belgian Minister at Berlin to 
the Belgian Minister for Foreign Affairs, dated February 20, 1914, 
as Officially published by the German Government in its collection of 
Belgian documents found in the Foreign Office at Brussels, upon the 


1 Mr. S. 8. McClure’s Obstacles to Peace, 1917, pages 40-42. 
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occupation of that city by German troops.! The material portion of 
this document, confirming Prince Lichnowsky’s statements regarding 
the French agreement, is as follows: 


The Franco-German agreement concerning Asia Minor, concluded very recently 
at Berlin after difficult negotiations and thanks to the personal intervention of the 
Chancellor, assures to France a large sphere of action and influence in Syria. She 
will be able to build a railway line starting from Beiroot along the valley of the 
Orontes, back of the Antilebanon as far as Aleppo, the point of junction with the 
German lines. Another French line, also starting from Beiroot, passing through 
Homs, will reach the Euphrates in the direction of the 35th parallel. M.Cambon 
showed me on the map these lines which are not yet known to the public. The 
coast of the Mediterranean between Alexandretta and Beiroot will be neutralized; 
no railway can be built there either by Germany, or by France, be it along the coast 
or across the Antilebanon. A line of this sort was not considered necessary. It 
would arouse the hostility of the fanatic tribes of the Antilebanon, who close their 
country to Europeans and carry the products of the soil, the chief one of which is 
tobacco, to the harbor of Latakia themselves. The difficulty of the negotiations 
consisted principally in the exact delimitation of the French and German zones of 
influence (60 kilometers on each side of the railway), so as to prevent them from 
overlapping. In addition to this, France retains the railway concessions which 
she obtained from Turkey in the rich mineral district of ancient Capadocia, along 
the Black Sea, and the very profitable railway of Smyrna and Cassaba. 


The third document is entitled ‘‘The Baghdad Railway. Complete 
Anglo-German Agreement,’”’ and, as contained in the London Times 
for June 16, 1914, is as follows: 

BERLIN, June 15. (Through Reuter’s Agency.) 

The Anglo-German Agreement regarding the Baghdad Railway and Mesopo- 
tamia has been initialed in London by Sir Edward Grey and Prince Lichnowsky, 
the German Ambassador. A complete understanding has been reached on all 
questions at issue. 

The agreement will not come into force until after the conclusion of the negotia- 
tions with Turkey, as on some material points the assent of the Porte will be 
necessary. The contents of the agreement can therefore not be divulged at present. 


In another portion of the Memorandum the German Ambassador 
writes of the Serbian crisis that led to the war of 1914, and this section 
of his revelations is a damaging indictment of the policy which his 
country pursued. “On board the Meteor [the Kaiser’s yacht], we 


1 Baron Beyens, Belgian Minister at Berlin, to M. Davignon, Minister for 
Foreign Affairs, February 20, 1914. — (Reports of the Belgian Representatives in 
Berlin, London and Paris to the Minister for Foreign Affairs in Brussels, 1905-1914.) 
— Issued by the Imperial German Foreign Office, 1915, under the title ‘Belgian 
Diplomatists.”” No. 111, pages 131-132. 
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heard,” he says, “‘of the death of the Archduke, the heir to the Austrian 
Throne. His Majesty expressed regret that his efforts to win the Arch- 
duke over to his ideas had thus been rendered vain.’’ What these 
views were, the Ambassador evidently did not know. 

Going to Berlin, he found von Bethmann-Hollweg, then Imperial 
Chancellor, much troubled at the outlook, and he complained of Rus- 
sian armaments. The distrust and dislike of Russia appeared to 
pervade the Foreign Office. Dr. Zimmermann, the Under-Secretary 
for Foreign Affairs, stated that Russia was about to raise nine hundred 
thousand fresh troops, and “his words showed an unmistakable ani- 
mosity against Russia, who, he said, was everywhere in our way.” 

The Prince refers to the Potsdam council on July 5, 1914, of which 
he was not informed at the time, and about which he contents himself 
with saying: ‘‘Subsequently I learned that at the decisive conver- 
sation at Potsdam on July 5 the inquiry addressed to us by Vienna 
found absolute assent among all the personages in authority; indeed, 
they added that there would be no harm if a war with Russia were to 
result.”” Apparently the die had been cast; Austria-Hungary was to 
take action against Serbia, and the attempt was to be made to localize 
the trouble. That is to say, the whole affair was to be looked upon 
as a bout between Austria-Hungary and Serbia, to which the European 
Powers might be spectators, but not participants. This is indicated 
by the Prince, who says: “I then received instructions that I was to 
induce the English press to take up a friendly attitude if Austria gave 
the ‘death-blow’ to the Great Serbian movement, and as far as possible 
I was by my influence to prevent public opinion from opposing Austria.” 

The Prince believed that England could not be counted upon and 
he warned his government against the projected punitive expedition 
against the little country; indeed, he says that he gave a warning 
against the whole project, which he described as “adventurous and 
dangerous,”’ and he advised that moderation be recommended to the 
Austrians because he did not believe in the localization of the conflict. 
To this warning Herr von Jagow is reported to have answered that 
Russia was not “ready,” that there would doubtless be a certain amount 
of “bluster,” but that the firmer Germany stood by Austria, “the more 
would Russia draw back.” The Prince states that the then German 
Ambassador, Count Pourtalés, had informed his government “that 
Russia would not move in any circumstance,” and that these reports 
caused Germany to “stimulate” Austria-Hungary “to the greatest 
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possible energy.’’ Sir Edward Grey’s influence with Russia was the 
only hope of maintaining peace, and the Prince therefore begged him 
to urge moderation in Russia if Austria should demand satisfaction 
from Serbia. The Prince was noi successful with the English press, 
which felt that exploitation of the assassination of the Austrian heir 
for political purposes could not be justified, and the English press 
urged moderation on Austria’s part. 

Upon the appearance of the ultimatum on July 24, giving Serbia 
twenty-four hours in which to accept the conditions, ‘‘the whole world,” 
the Prince says, “except in Berlin and Vienna, understood that it 
meant war, and indeed world-war. The British fleet, which chanced to 
be assembled for a review, was not demobilized.”’ 

In order to prevent this catastrophe, the Prince apparently urged 
Sir Edward Grey to press for a conciliatory reply from Serbia, as the 
attitude of the Russian Government showed that the situation was 
very serious. Sir Edward Grey complied, and to quote the Prince’s 
language, on the attitude of the British Government at this time, 
“the Serbian reply was in accordance with British efforts; M. Pas- 
hitch [the Serbian Premier] had actually accepted everything except 
two points, about which he declared his readiness to negotiate.’’ The 
action of Sir Edward Grey and of Russia, which had already suggested 
modification, was indeed very important, so important that the Prince 
felt himself justified in saying: “If Russia and England wanted war, 
in order to fall upon us, a hint to Belgrade would have been sufficient, 
and the unheard-of note would have remained unanswered.” 

Sir Edward went over the Serbian reply with the German Ambas- 
sador, and they discussed Sir Edward’s mediation proposal, “to arrange 
an interpretation of the two points acceptable to both parties.”” The 
French, the Italian, and the German Ambassadors were to have met 
under Sir Edward’s presidency, and the whole difficulty could have 
been adjusted, the Prince saying, ‘It would have been easy to find an 
acceptable form for the disputed points which in the main concerned 
the participation of the Austrian officials in the investigation at Bel- 
grade. Given good will, everything could have been settled in one 
or two sittings, and the mere acceptance of the British proposal would 
have relieved the tension and would have improved our relations to 
England.”’ The Prince was so convinced of this that he urged it upon 
his government, saying that ‘“‘otherwise a world-war was imminent, 
in which we had everything to lose and nothing to gain.” The advice, 
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however, was rejected, as it was against the dignity of Austria, and 
Germany did not want to interfere in the Serbian affair which was the 
affair of its ally, and the Prince was directed to work for “localization 
of the conflict.” 

The Prince had no illusions as to the attitude of his government, 
or misgivings as to the result of Sir Edward’s policy, for he says: ‘Of 
course it would only have needed a hint from Berlin to make Count 
Berchtold [Austrian Minister for Foreign Affairs] satisfy himself with 
a diplomatic success and put up with the Serbian reply. But this 
hint was not given. On the contrary, we pressed for war.” 

Germany not only refused Sir Edward’s proposal, but had none 
of its own to make. The impression, the Prince said, became stronger 
that his country desired war, and after calling attention to the Russian 
appeals and declarations of the Russian Minister for Foreign Affairs, 
the Czar’s humble telegrams, Sir Edward’s repeated proposals, the 
warning of the Italian Foreign Minister, of the Italian Ambassador 
in Berlin, and his own urgent advice, the Prince concludes, “It was 
all of no use, for Berlin went on insisting that Serbia must be mas- 
sacred.”’ 

After that,”’ the Prince says, “events moved rapidly. When Count 
Berchtold, who hitherto had played the strong man on instructions from 
Berlin, at last decided to change his course, we answered the Russian 
mobilization — after Russia had for a whole week negotiated and 
waited in vain — with our ultimatum and declaration of war.” 

With England’s entry into the conflict the Prince’s mission was at 
anend. “It was wrecked,” he says, ‘‘not by the perfidy of the British, 
but by the perfidy of our policy.” 

Under the next section of the Memorandum the Prince has some 
reflections under the title of “Retrospect,” written two years later, 
in which he ruefully comments that there was no place for him in a 
system which “tolerates only representatives who report what one 
wants to read,” and he might have added in this connection what he 
says elsewhere, under a system which keeps an Ambassador uninformed 
of negotiations taking place elsewhere, and even has the counselor 
of the Embassy spy upon the Ambassador, report his conduct to the 
Foreign Office, and conduct negotiations behind his back. 

After some observations that might be considered of a personal 
character, he says: 
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to dominate the Straits nor to throttle the Serbs. 


Germany, he insists, ‘‘needed neither alliances nor wars, but merely 
treaties which would protect us and others, and which would guarantee 
us an economic development for which there had been no precedent 
in history.”” The Prince even believes that his country could have 
taken up the question of the limitation of armaments, without needing 
to think of Austria, much less to follow whithersoever it cared to go, 
but, “‘I had to support in London a policy which I knew to be fallacious. 
I was punished for it, for it was a sin against the Holy Ghost.” 

There are passages from two sections which should be quoted in 
the Prince’s own words, as the intervention of a third hand might 
convey the impression that they had been tampered with. They are 
the “ Question of Guilt,” and “‘The Enemy Point of View.” 

Under the first caption the Prince writes: 

As appears from all official publications, without the facts being controverted 
by our own White Book, which, owing to its poverty and gaps, constitutes a grave 
self-accusation; 

1. We encouraged Count Berchtold to attack Serbia, although no German 
interest was involved, and the danger of a world-war must have been known to us 
— whether we knew the text of the ultimatum is a question of complete indifference; 

2. In the days between July 23 and July 30, 1914, when M. Sazonoff emphati- 
cally declared that Russia could not tolerate an attack upon Serbia, we rejected 
the British proposals of mediation, although Serbia, under Russian and British 
pressure, had accepted almost the whole ultimatum, and although an agreement 
about the two points in question could easily have been reached, and Count 
Berchtold was even ready to satisfy himself with the Serbian reply; 

3. On July 30, when Count Berchtold wanted to give way, we, without Austria 
having been attacked, replied to Russia’s mere mobilization by sending an ultimatum 
to Petersburg, and on July 31 we declared war on the Russians, although the Tsar 
had pledged his word that as long as negotiations continued not a man should march 
— so that we deliberately destroyed the possibility of a peaceful settlement. 

In view of these indisputable facts, it is not surprising that the whole civilized 
world outside Germany attributes to us the sole guilt for the world-war. 


Under the second caption he says: 


Is it not intelligible that our enemies declare that they will not rest until a system 
is destroyed which constitutes a permanent threatening of our neighbors? Must 
they not otherwise fear that in a few years they will again have to take up arms, 
and again see their provinces overrun and their towns and villages destroyed? Were 


In spite of former aberrations, everything was still possible in July, 1914. 
Agreement with England had been reached. We should have had to send to Peters- 
burg a representative who at any rate reached the average standard of political 
ability, and we should have had to give Russia the certainty that we desired neither 
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those people not right who declared that it was the spirit of Treitschke and Bern- 
hardi which dominated the German people — the spirit which glorifies war as an 
aim in itself and does not abhor it as an evil? Were those people not right who 
said that among us it is still the feudal knights and Junkers and the caste of warriors 
who rule and who fix our ideals and our values — not the civilian gentlemen? Were 
they not right who said that the love of duelling, which inspires our youth at the 
universities, lives on in those who guide the fortunes of the people? Had not the 
events at Zabern and the parliamentary debates on that case shown foreign coun- 
tries how civil rights and freedoms are valued among us, when questions of military 
power are on the other side? . . . 

That is what our enemies think, and that is what they are bound to think, 
when they see that, in spite of capitalistic industrialization, and in spite of social- 
istic organization, the living, as Friedrich Nietzsche says, are still governed by the 
dead. The principal war aim of our enemies, the democratization of Germany, 
will be achieved. 

In the same issue of the London Times of March 28, 1918, from 
which this account of Lichnowsky’s revelations have been summarized, 
there is a translation of a very interesting, and what the Times calls 
“astonishing memorandum” by one Dr. Wilhelm Mihlon, a Director of 
the Krupp Works at Essen at the time of the outbreak of the war, and 
for some time thereafter. Miihlon’s memorandum figured in the debate 
in the Reichstag committee on March 16, and it is stated by the Times to 
have appeared in the Berliner Tageblatt, from which it is reproduced in 
translated form. It should be stated, before proceeding to the analysis 
of the memorandum, that Dr. Mihlon is now a resident of Switzerland. 

It is natural that this memorandum should be considered in con- 
nection with that of the late German Ambassador to Great Britain, 
as it confirms some of his statements and furnishes precious information 
hitherto withheld from the public, as it apparently was from the 
Imperial Ambassador at London. Dr. Miihlon records conversations 
which he had about the middle of July 1914, with Dr. Helfferich, then 
Director of the Deutsche Bank in Berlin, and later Vice-Chancellor 
of the Empire, and with Herr Krupp von Bohlen and Halbach, head 
of the Krupp firm, of which Dr. Miihlon was a Director. 

The Krupp people were interested in some large transactions in 
Bulgaria and Turkey, and apparently Dr. Miihlon saw Helfferich in 
regard to them. The Deutsche Bank was evidently unwilling to meet 
Dr. Miihlon’s advances. Dr. Helfferich stated the reasons in a 
peculiarly frank and interesting manner: 


The political situation has become very menacing. The Deutsche Bank must 
in any case wait before entering into any further engagements abroad. The Aus- 
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trians have just been with the Kaiser. In a week’s time Vienna will send a very 
severe ultimatum to Serbia, with a very short interval for the answer. The ulti- 
matum will contain demands such as punishment of a number of officers, dissolution 
of political associations, criminal investigations in Serbia by Austrian officials, 
and, in fact, a whole series of definite satisfactions will be demanded at once; other- 
wise Austria-Hungary will declare war on Serbia. 


This implied a very considerable familiarity with the future as 
well as with the past, and it is not surprising, as German finance and 
German diplomacy are so interrelated, that one involves the other. 

The future Vice-Chancellor had evidently and properly enough been 
taken into the secret, for Dr. Miihlon continues that Dr. Helfferich 


added: 


The Kaiser had expressed his decided approval of this procedure on the part 
of Austria-Hungary. He had said that he regarded a conflict with Serbia as an 
internal affair between these two countries, in which he would permit no other 
state to interfere. If Russia mobilized, he would mobilize also. But in his case 
mobilization meant immediate war. This time there would be no oscillation. 


This was probably a reference to the Moroccan question, in which 
war trembled in the balance, but peace eventually tipped the scales. 

According to Helfferich, ‘‘the Austrians were extremely well satis- 
fied at this determined attitude on the part of the Kaiser.” 

This disclosure made a very great impression upon Dr. Miihlon, 
who had feared a world-war, and apparently felt that it could not be 
avoided unless France and Russia reconsidered their attitude. Upon 
his return from Berlin to Essen it was natural that Dr. Miihlon should 
communicate this bit of news to Herr Krupp von Bohlen, and Dr. 
Helfferich had given him permission to do so, but it was not news to 
Herr von Bohlen, who had recently been with the Kaiser and who, 
according to Dr. Miihlon, ‘‘had spoken to him also of his conversation 
with the Austrians, and of its result, but he [evidently meaning the 
Kaiser] had described the matter as so secret that he [Krupp] would 
not even have dared to inform his own directors.’”’ Krupp confirmed 
Helfferich’s statements, saying that the situation was very serious, 
and that “the Kaiser had told him that he would declare war imme- 
diately if Russia mobilized, and that this time people would see that he 
did not turn about.’”’ The subsequent events have shown that these 
two gentlemen were only too well informed, as on the very day indi- 
cated by Helfferich, the Austrian ultimatum appeared. 

Meeting Dr. Helfferich after the ultimatum had been sent, that 
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gentleman is reported by Dr. Miihlon to have said ‘“‘that the Kaiser 
had gone on his northern cruise only as a ‘blind’; he had not arranged 
the cruise on the usual extensive scale but was remaining close at hand 
and keeping in constant touch”; there was nothing to do but to wait 
and to see what would happen, and according to Dr. Helfferich, as 
recorded by Dr. Miihlon, the Austrians did not expect the ultimatum 
to be accepted, and they were “acting rapidly, before the other Powers 
could find time to interfere.” 

In a subsequent conversation had with Herr Krupp von Bohlen, 
the statement of the German Government that Austria-Hungary had 
acted alone, without Germany’s previous knowledge, was the subject 
of discussion, and such conduct on the part of Germany appeared to 
them inexplicable, as it has to many others, inasmuch as by so doing 
Germany apparently gave Austria a free hand, without informing itself 
as to what that hand would do. Herr von Bohlen, therefore, asked 
his friend, von Jagow, then Imperial Secretary of State for Foreign 
Affairs, with whom he was very intimate, who informed him that “‘he 
had nothing to do with the text of the Austro-Hungarian ultimatum, 
and that Germany had never made any such demands.” Herr von 
Bohlen remarked that such action was inconceivable, and Herr von 
Jagow is stated to have replied that he, as a diplomatist, had naturally 
thought of inquiring as to the extent to which Austria had intended to 
go, but when called in “the Kaiser had,” to quote Dr. Miihlon’s memo- 
randum, “‘so committed himself that it was too late for any procedure 
according to diplomatic custom, and there was nothing more to be 
done.”’ 

It was not to be expected that Lichnowsky’s Memorandum would 
be allowed to pass without notice on the part of the Imperial officials 
whom the Prince had implicated in the misconduct of German affairs. 
On March 20, 1918, Herr von Jagow made some observations on the 
Memorandum in the North German Gazette. Certain minor matters 
are questioned, and some errors of detail corrected, but the former 
Imperial Secretary of State proceeds with the care and caution becoming 
one who was apparently writing from memory. Certain statements 
which von Jagow advances on his own account are of more than ordinary 
interest, and seem to be admissions of the general correctness of Lich- 
nowsky’s Memorandum, and in any event are to be considered as 
evidence coming from German sources that Great Britain had by 
negotiation removed great and outstanding differences which, but for 
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other reasons, would and should have prevented the two nations from 
falling out. Thus Herr von Jagow says: 


When, in January, 1913, I was appointed Secretary of State I regarded an Anglo- 
German rapprochement as desirable, and an agreement about the points at which 
our interests touched or crossed as obtainable. In any case, I wanted to try to work 
in this sense. A main point for us was the Mesopotamia-Asia Minor question — 
the so-called Baghdad policy — because it had become for us a question of prestige. 
If England wanted to push us out there, a confiict seemed, indeed, to me to be hardly 
avoidable. As soon as possible I took up in Berlin the settlement about the Bagh- 
dad Railway. We found the English Government ready to meet us, and the result 
was the agreement which had almost been completed when the world-war broke 
out. 

At the same time the negotiations about the Portuguese colonies, which had been 
begun by Count Metternich and continued by Baron Marschall, were resumed by 
Prince Lichnowsky. I intended to begin later on — when the Baghdad railway 
question, in my opinion the most important question, had been settled — further 
agreements about other questions, in the Far East, for example.” ! 

This would seem to be an admission that agreement was reached 
with Great Britain concerning the Bagdad policy and the Portuguese 
colonies, and of the correctness of Lichnowsky’s account of these trans- 
actions. The reason for the refusal to complete and to publish these 
treaties at that time is thus stated by the former Imperial Secretary: 

With well-justified prudence we intended to postpone publication until an 
appropriate moment, when the danger of adverse criticism was no longer so acute 
— if possible simultaneously with the publication of the Baghdad Treaty, which 
also was on the eve of conclusion. The fact that two great agreements had been 
concluded between England and us would have made the reception considerably 
more favorable, and would have helped us over the defects of the Portuguese agree- 
ment. Our hesitation was due to respect for the effect of the agreement, with 
which we desired to achieve an improvement of our relations to England and not 
a fresh disturbance of them. It is true — although this was a secondary considera- 
tion — that we were also influenced by the aims which we were then making to 
secure economic interests in the Portuguese colonies; these interests would, of course, 
have been more difficult to secure if the agreement had been published. 

Herr von Jagow, like Prince Lichnowsky, pays his tribute to Sir 
Edward Grey, but reproaches him with not preventing the war. This 
would indeed be a serious charge, if Sir Edward could have prevented 
it, but it is at any rate less serious than that he had begun it. On this 
point and the apparent disinclination of the English people to go to 
war, Herr von Jagow remarks: 


1 Reproduced in part, in English translation, in the London Times, April 1, 
1918. 
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I am by no means willing to adopt the opinion, which is at present widely held 
in Germany, that England laid all the mines which caused the war; on the con- 
trary, I believe in Sir Edward Grey’s love of peace and in his serious wish to reach 
an agreement with us. But he had involved himself too deeply in the net of Franco- 
Russian policy. He could no longer find the way out, and he did not prevent the 
world-war — as he could have done. Among the English people also the war was 
not popular, and Belgium had to serve as a battlefield. 


It is with difficulty that the undersigned has resisted the temptation 
of an observation here and there of his own, but as a citizen of a bellig- 
erent country, he has endeavored to refrain from comment, and to 
allow the views of the various personages quoted or summarized to 
speak for themselves. But what would seem prejudice on the part of 
a citizen of a country at war with the Imperial German Government 
may not seem to be so on the part of a German subject. Therefore, 
a portion of a letter is quoted in conclusion, written from Bern, to the 
then Imperial Chancellor, Herr von Bethmann-Hollweg, under date. 
of May 7, 1917, by Dr. Wilhelm Mihlon, who, after the outbreak of the 
war, had, in 1916, negotiated treaties on behalf of Germany with 
Roumania before its entry into the war. This letter is printed in the 
London Times of April 4, 1918, and is said to have been given to the 
correspondent of the Parisian Socialist journal L’Humanité and pub- 
lished by him with the writer’s consent: 


However great the number and weight of the mistakes accumulated on the 
German side since the beginning of the war, I nevertheless persisted for a long time 
in the belief that a belated foresight would at last dawn upon the minds of our 
directors. ... 

But since the first days of 1917 I have abandoned all hope as regards the present 
directors of Germany. Our offer of peace without indication of our war aims, 
the accentuation of the submarine war, the deportation of Belgians, the systematic 
destruction in France, and the torpedoing of English hospital ships have so degraded 
the governors of the German Empire that I am profoundly convinced that they are 
disqualified forever from the elaboration and conclusion of a sincere and just agree- 
ment. The personalities may change, but they can not remain the representatives 
of the German cause. 

The German people will not be able to repair the grievous crimes committed 
against its own present and future, and against that of Europe and the whole human 
race until it is represented by different men with a different mentality. To tell 
the truth, it is mere justice that its reputation throughout the whole world is as 
bad as it is. The triumph of its methods — the methods by which it has hitherto 
conducted the war both militarily and politically — would constitute a defeat for 
the ideas and the supreme hopes of mankind. One has only to imagine that a 
people exhausted, demoralized, or hating violence, should consent to a peace with 
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a government which has conducted such a war, in order to understand how the gen- 
eral level and the changes of life of the peoples would remain black and deceptive. 

As a man and as a German who desires nothing but the welfare of the deceived 
and tortured German people, I turn away definitely from the present representatives 
of the German régime. And I have only one wish — that all independent men may 
do the same, and that many Germans may understand and act. 


That the soul of Germany, as its friends in other days have seen 
it or felt it to be, may regain the ascendancy, and that the ideals of 
Kant may prevail over the practices of Clausewitz and his successors, 


is the hope and prayer of the undersigned. 
JAMES Brown Scorrt. 
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Papers; Clunet, J. de Dr. Int. Privé, Paris; Current History — Current History — 
A Monthly Magazine of the New York Times; Doc. dipl., France, Documents 
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J., journal; J. O., Journal Officiel, Paris; Z., Law; M., Magazine; Mém. dipl., 
Mémorial diplomatique, Paris; Monit., Belgium, Moniteur belge; Martens, Nouveau 
recueil général de traités, Leipzig; Official Bulletin, Official Bulletin of the United 
States; Q., Quarterly; Q. dip., Questions diplomatiques et coloniales; R., review, 
revista, revue, rivista; Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, 
Netherlands; State Papers, British and Foreign State Papers, London; Stat. at 
L., United States Statutes at Large; Times, The Times (London). 


November, 1910. 

5 Germany — Russia. Treaty of alliance signed. English text: 
London Evening News, Jan. 6, 1911; French text: Le Matin, 
Jan. 7, 1911. 

June, 1914. 

15 Great Brirain—GeEerMANY. Agreement initialed relating to 
Baghdad, Mesopotamia, etc. London Times, June 16, 1914; This 
JOURNAL vol. 8, p. 638; N. Y. Times, April 21, 1918; text: 
McClure — Obstacles to Peace, pp. 40-41 (Boston, Houghton 
Mifflin Co., 1917). 

April, 1915. 

26 Iraty—Great Brirain—FranceE— Russia. Secret agree- 
ment relative to the entrance of Italy into the war. Made public 
by the Bolshevist Government of Russia. Text: N. Y. Evening 
Post, Jan. 26-28, 1918; Current History, 7 (pt. 3): 495. 

August, 1916. 

RouMANIA — GREAT Britain — FRANCE — Russia. Treaty 
signed relative to the entrance of Roumania into the war. Text 
made public by the Bolshevist Government of Russia. Text: 


N. Y. Evening Post, Jan. 25-28, 1918. 
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July, 1917. 

9 GrRMANY — NETHERLANDS. Agreement signed submitting to an 
arbitration tribunal the question as to the legality of the intern- 
ment of a German U-boat by the Netherland Government. 
Announcement made that the tribunal would consist of five 
naval officers, one each from Germany, the Netherlands, Argen- 
tine Republic, Denmark, and Sweden, and would meet at The 
Hague. Clunet, 45:429. 

September, 1917. 

11-17 Rep Cross CONFERENCE. Conference of Neutrals held in 
Geneva. Text of protocol de cloture: Clunet, 45:348. 

October, 1917 

5 SWITZERLAND. Federal Council passed a decree for the control of 
prisoners of war and civil prisoners, intended to protect Swiss 
neutrality. Clunet, 45:419. 

18 France — Portuaau. Accord signed relative to military authority. 
Clunet, 45:418. 

November, 1917. 

23 Ecuapor— Urvucuay. Parcel post convention signed. Official 
Bulletin, Jan. 5, 1918. 

28 Curna. Province of Ninpo declared its independence of Central 
Chinese Government. New East, Jan. 18, 1918, p. 96. 

30 Curtna. Mandate issued appointing Wang-Shih-Chen prime min- 
ister. New East, Jan. 1918, p. 96. 

30 CuHrna. Wang-tai-sieh, Acting Premier and Minister for Foreign 
Affairs, and five other members of the cabinet resigned. New 
East, Jan. 1918, p. 96. 

December, 1917. 

2 Rvussta. Text of Bolshevist peace terms submitted to Central 
Powers. Current History, 7 (pt. 2):257. 

2 CuHina— DenmarRK. Wireless contract reported with Danish 
firm which it is believed intends to use German money in develop- 
ments. Great Britain and Japan protested against the contract, 
and on Jan. 8 the Chinese Government notified the British and 
Japanese Governments that the contract had been canceled. 
New East, 2:96, 206. 

4 Curtna. Chinchow in Hupeh declared its independence of the 
Central Chinese Government. New East, Jan. 1918, p. 96. 


CHRONICLE OF INTERNATIONAL EVENTS 405 


December, 1917. 


11 


12 


14 


19 


22 


26 


Cuina. Shantung representatives protested to the government 
against the assumption by Japan of civil administration rights 
in their province. They were informed that Baron Hayashi had 
promised a satisfactory answer on the subject shortly. New 
East, 2:207. 

Cutna — JAPAN. Japanese marines landed at Swatow to protect 
foreign interests. New East, 2:207. 

Cuina — JAPAN. Provincial assembly at Kiangau resolved to 
invoke the Chinese Government to protest against the estab- 
lishment of civil administration by Japan in Shantung. New 
East, 2:207. 

Russia. A government was formed in the Caucasus, with E. P. 
Gegeohkari, leader of the social democrats, as President. .Cur- 
rent History, 7 (pt. 2):227. 

Cuina. MHsiang-yang declares its independence of the Central 
Chinese Government. New East, 2:207. 

Austria. Austrian Lower House adopted a resolution calling for 
peace based on principle of no annexations and no indemnities 
and for the use of Russia’s good offices in conveying the offer 
to the Entente Allies. Current History, 7 (pt. 2):228. 

GERMANY. A government bureau for studying questions relating 
to peace was opened in Berlin, with Dr. Karl Helfferich as head. 
Current History, 7 (pt. 2):228. 

GERMANY — Russia. Peace negotiations begun at Brest-Litovsk. 
A provisional agreement was reached Dec. 30. Negotiations 
were resumed Jan. 11, and the armistice extended another month 
on Jan. 12. On Jan. 14 the conference adjourned, sessions being 
renewed Jan. 29. On March 3 a peace treaty was signed, which 
was ratified by the All-Russian Congress of Soviets on March 14. 

Summary of text: N. Y. Times, March 14-16, 1918; Current His- 
tory, 8 (pt. 1):61; partial text of proceedings of conference: Hol- 
land News, 29:1994; text of treaty, Current History, 8 (pt. 1): 54. 


Hartt. Decree issued forbidding the export of foodstuffs to 


countries at war with the United States. Official Bulletin, 
Jan. 5, 1918; Le Moniteur, Dec. 26, 1917. 


; 28 France. M. Pichon, Minister for Foreign Affairs, stated war aims 


and peace terms of France. Text: Current History, 7 (pt. 2):210. 
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December, 1917. 

30 Russta. Bessarabia declared its independence as the Moldavian 
Republic to form part of the Russian Federated Republic. 
Current History, 7 (pt. 2): 228. 


January, 1918. 
2 Germany — Russia. Peace terms submitted to the Bolshevist 
Government at Brest-Litovsk. Text: N. Y. Times, Jan. 3, 1918. 
2 GERMANY — SWITZERLAND. Swiss troops on duty on Lake Con- 
stance fired on German lake steamer Kaiser Wilhelm, which 
entered Swiss territorial waters. Current History, 7 (pt. 2):228. 

FINLAND — SweEDEN. Independence of Finland recognized by 
Sweden. N. Y. Times, Jan. 7, 1918. 

GreAT Britain. Premier Lloyd George stated the war aims of 
the Allies. Current History, 7 (pt. 2):228. 

GERMANY. Blockade zone declared around the Cape Verde Islands, 
Daker and neighboring coasts. Text of order: Official Bulletin, 
Jan. 30, 1918. 

GREAT Britain. Premier Lloyd George, in speech before London 
Trade Union Conference on Man Power, stated British terms 
of peace. Text: Current History, 7 (pt. 2):266. 

Persia. Reported that Persia had opened negotiations with Russia 
and Turkey for the evacuation of Persia by Russian troops. 
Current History, 7 (pt. 2):228. 

FINLAND — France. Independence of Finland recognized by 
France. N. Y. Times, Jan. 8, 1918. 

UKRAINE — France. France sent high Commissioner to the 
Ukraine. N. Y. Times, Jan. 8, Feb. 12, 1918. 

FINLAND — GERMANY. Chancellor von Hertling announced that 
Germany had recognized Finland as a republic. N. Y. Times, 
Jan. 8, 1918. 

TRADE-MARKS. Announcement made of the establishment of an 
International Registration Trade-mark Bureau at Habana for 
the northern group of the American Republics. Official Bulletin, 
Jan. 7, 1918. 

Unitep Srates. President Wilson addressed Congress specifying 
terms of peace. Official Bulletin, Jan. 12, 1918. 

ARGENTINE RepusLic— UniTep States. Agreement signed to 
stabilize exchange between the two countries and check de- 
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January, 1918. 


10 


10 


13 


14 


preciation of American dollar on Argentine market. Text: 
Official Bulletin, Jan. 8, 1918. 

Russia. Republic of the Don declared its independence, with 
General Kaledine as President and Prime Minister. N. Y. 
Times, Jan. 12, 1918. 

FINLAND. Denmark and Norway recognized the independence of 
Finland. Current History, 7 (pt. 2):228. 

Russia — Germany. A further armistice of one month agreed to. 
N. Y. Times, Jan. 13, 1918. 

Russia — RoumaniA. Roumanian minister to Petrograd and 
entire staff arrested by Bolshevist government in retaliation for 
arrest of Bolshevist leaders by Roumania. They were released 
on Jan. 16. Lenine ordered that King Ferdinand be arrested 
and brought to Petrograd. Current History, 7 (pt. 2): 228. 

RouMANIA — Unirep States. Dr. Constantin Angelesco, first 
Roumanian minister to the United States, presented his cre- 
dentials to the President. Official Bulletin, Jan. 18, 1918. 

Brazi. — Vatican. Answer of Brazil to peace note of Pope 
Benedict made public. Text: Official Bulletin, Jan. 17, 1918. 

FINLAND. Switzerland recognized the independence of Finland. 
Current History, 7 (pt. 2):228. 

Huneary. Hungarian cabinet resigned on account of lack of sup- 
port for its military program. Current History, 7 (pt. 2): 228. 
Russia. Constituent Assembly met at Petrograd and was dis- 
solved Jan. 20 by the Council of National Commissioners. On 
Jan. 26 the All-Russian Council of Workmen’s and Soldiers’ 
Delegates passed a resolution of confidence in the Government 
of National Commissaries and approved all measures adopted 
by it. On Jan. 30 the congress adopted the Constitution of the 

“Russian Soviet Republic.” Current History, 7 (pt. 2):417. 

Beicium — Vatican. Reply of Belgium to the Peace note of 
Pope Benedict made public. Current History, 7 (pt. 2):418. 

GreRMANY — AustTriA-HunGarRyY. Count von Hertling and Count 
Czernin replied to the address of President Wilson before 
Congress Jan. 8, 1918. Current History, 7 (pt. 2):394, 418. 

Russia. Third Congress of the Councils of Workmen’s and 
Soldiers’ Delegates of All-Russias met at Petrograd, with 635 
members. R. of R., 57:248. 
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January, 1918. 

28 Russia. Congress of Cossack Socialists met at the military station 
of Kamesky and passed a resolution declaring war on General 
Kaledine and assuming all authority. Current History, 
7 (pt. 2):417. 

28 Norway— UNITED States. Announced that an agreement had 
been reached relative to food shipments to Norway from the 
United States. Summary: Official Bulletin, Jan. 28, 1918. 

28 Finuanp. Revolution begun in the eastern provinces. Current 
History, 7 (pt. 2):417. 

28 RoumaniA — Russia.  Bolshevist Government severed diplo- 
matic relations with Roumania. Current History, 7 (pt. 2):417. 

30 ENTENTE ALLIES. Supreme War Council of the Allies convened 
at Versailles. Current History, 7 (pt. 2):418, 455. 

30 UKRAINE. Kiev, capital of Ukrania, fell into Bolshevist control. 
M. Holubowicz appointed Premier of the Ukraine. Current 
History, 7 (pt. 2):417. 

30 UniTrep States— Rossrta. American ambassador notified the 
Department of State that he had been threatened by Russian 
anarchists and warned that he would be held responsible for the 
lives and liberty of Emma Goldman and Alexander Berkman, 
who were imprisoned in the United States for conspiracy to 
obstruct the draft. Current History, 7 (pt. 2):417. 

30 Russta — GREAT Britarn. Russian Minister for Foreign Affairs 
announced that Persia had been informed by Russia that Russia 
had abrogated the Anglo-Russian agreement of 1904 concerning 
Persia. Summary of text of notification: N. Y. Times, Feb. 1, 
1918. 

30 Brazit. Announced that Admiral Pronti had been appointed 
commander of the Brazilian fleet which will codperate with the 
Allied fleets in European waters. R. of R., 57:248. 


February, 1918. 

1 UwniTep States. New regulations went into effect aimed to pre- 
vent goods reaching Germany in neutral bottoms. Current 
History, 7 (pt. 2):415. 

1 Crimean ReEpusiic. The Tartars held a constituent assembly 
in the ancient capital of Bakhtchsarai and announced the estab- 

lishment of an autonomous Crimean Republic. Yalta, in the 


10 


11 


February, 1918. 
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government of Taurida, was occupied by the Tartars on 
Feb. 4, and an advance made on Sebastopol. Current History, 
7 (pt. 2):417. 

ARGENTINE RepusLic — GERMANY. Argentine naval and military 
attachés recalled from Berlin. Current History, 7 (pt. 2):415. 
Unitep Srates. The President issued an executive order taking 

over enemy property. Executive Order No. 2832. 

Russia. Bolshevist Government announced that British and 
other foreign embassies would not be allowed to draw on funds 
deposited in Russian banks until the Bolshevist Government 
should be allowed complete disposal: of Russian funds in the 
Bank of England. Current History, 7 (pt. 2):417. 

Russia. Soviet issued decree separating church and state. Cur- 
rent History, 7 (pt. 2):417. 

SPAIN YERMANY. Spain sent protest to Germany against loot- 
ing and torpedoing of Spanish steamer Giralda on Jan. 28, 1918. 
Current History, 7 (pt. 2):416. 

Deatu OF Proressor Louis RENAuLT, Member of the Institut 
de France, the Institut de droit International, honorary member 
of the American Society of International Law, and international 
law adviser to the French Foreign Office. 

Turkey. The Turkish Foreign Minister, Neesimy Bey, expressed 
complete accord with the Czernin and von Hertling replies to 
President Wilson’s address to Congress of Jan. 22, 1918. Cur- 
rent History, 7 (pt. 2):418. 

Russia. Official proclamation repudiating national debt; ap- 
proved by Central Committee. Text: Current History, 8 
(pt. 1): 75. 

UKRANIA — GERMANY, TURKEY AND BUvuL- 
GARIA. Peace treaty signed. Text: N. Y. Times, Feb. 12, 1918; 
Current History, 7 (pt. 2):435. 

RouMANIA — GERMANY. Germany issued an ultimatum to 
Roumania demanding the beginning of peace negotiations 
within four days. Preliminary treaty of peace signed March 5. 
Text: N. Y. Times, March 7, 1918; Current History, 7 (pt. 2):417. 

GrerMANY — Russia. Germany announced that Russia had 
declared state of war at an end with the Teutonic Powers and 

had demobilized the Russian army. Current History, 7 (pt. 2) :418. 
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February, 1918. 

11 Uwnrrep States. President Wilson, in an address to Congress, 
replied to the speeches of Count von Hertling and Count Czernin 
of Jan. 24, 1918, relative to terms of peace. Text: Current 
History, 7(pt. 2):400. 

12 Great Britarn. Premier Lloyd George replied to the speeches of 
Count von Hertling and Count Czernin on January 24, 1918, 
relative to terms of peace. Text: Current History, 7 (pt. 2):403. 

13 Cotomstia. Presidential election held on this date was indecisive, 
Dr. Marco Suarez apparently leading. A second election will 
be held on June 3. R. of R., 57:251. 

14 Deartu or Sir Ceciu Sprine-Rice, former ambassador from Eng- 
land to the United States. 

14. Unirep States. Proclamation issued for the control of the entire 
foreign commerce of the United States. Official Bulletin, Feb. 15, 
1918. 

16 Roumanta. New Roumanian cabinet formed. Personnel: Official 
Bulletin, Feb. 16, 1918. 

27 Russta— Unirep States. American embassy staff, consulate, 

military mission and Red Cross left Petrograd for Vologda. 

Official Bulletin, March 1, 1918. 


March, 1918. 

1 Russia — FINLAND. Independence of Finland acknowledged and 
treaty of peace signed. N. Y. Times, March 6, 1918. 

1 ALANpD IsLaAnps. Announced that through the mediation of the 
Swedish naval expedition, an agreement had been reached by 
which Russian and Finnish troops were to be withdrawn, the 
Islands left in charge of a small Swedish force, and the Inter- 
national question concerning the islands left to future agree- 
ment between the Swedish and Finnish Governments. On 
March 3 Germany notified Sweden that, at the request of Fin- 
land, military assistance was to be rendered Finland in quelling 
the rebellion in the eastern provinces and that it was the inten- 
tion of Germany to use the Aland Islands as a base of operations. 
Sweden protested against the German occupation. London 
Times, March 2, 1918. 

3 Russta— GERMANY. Peace treaty signed. Text: Current History, 

8 (pt. 1):54. 
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14 
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21 


21 


Norway — Great Britain. Norway protested against seizure of 
German steamer Dusseldorf by the British in Norwegian waters. 
N. Y. Times, March 5, 1918. 

RouMANIA — GERMANY. Austria-Hungary, Bulgaria and Turkey. 
Peace treaty signed. Text of preliminary treaty: N.Y. Times, 
March 7, 8, 1918; Current History 8 (pt. 1): 57. 

FINLAND — GERMANY. Peace treaty signed. Summary of text: 
N. Y. Times, March 9, 1918. 

Spain. Resignation of Alhueces cabinet accepted. N. Y. Times, 
March 11, 1918. 

Unirep States — Russia. President of the United States sent 
message to the All-Russian Congress of Soviets. Text: Official 
Bulletin, March 12, 1918. 

Russia. Foreign Minister Trotsky resigned. N. Y. Times, 
March 12, 1918. 

Russia. All-Russian Congress of Soviets met in Moscow. Official 
Bulletin, March 12, 1918. 

Russia. Members of the crew of the Russian steamer Omsk 
removed from the ship by the Collector of Customs at Norfolk 
at the request of the captain. N. Y. Times, March 14, 1918. 

Russia — GERMANY, AusTRIA-HuNGARY, BULGARIA AND TURKEY. 
All-Russian Congress of Soviets ratified peace treaty with the 
Central Powers. N. Y. Times, March 16, 1918. 

GERMANY — UNITED States. Announced that Germany would 
seize American property in Germany. N. Y. Times, March 19, 
1918. 

ENTENTE Auuies. Denounce Russian treaties. Text: Current 
History, 8 (pt. 1): 56. 

RovumaniA. Alexander Marghiloman, appointed premier. N. Y. 
Times, March 21, 1918. 

Unirep States — NETHERLANDS. President issued a proclama- 
tion commandeering Dutch ships in American territorial waters, 
under the Act of Congress of June 15, 1917. Official Bulletin, 
March 21, 1918. 

GreRMANY — RoumaniA. Armistice with Roumania extended till 
midnight, March 22, 1918. N. Y. Times, March 21, 1918. 

Germany. Prince Lichnowsky, former German ambassador to 
England, resigned his offices and honors owing to the publica- 
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March, 1918. 
tion of a memorandum by him stating his views on the entry of 
Germany into the war. N. Y. Times, March 18, 21, 24, April 21, 
1918, London Times, March 18-24, April 4; this JouRNAL, 386. 
Reply by Von Jagow, N. Y. Times, April 28, 1918. 

27 Russta— GreaT Britain. Great Britain announced that after 
April 1 no further interest on Russian bonds would be paid. 
N. Y. Times, March 29, 1918. 


KATHRYN SELLERS. 


Ps 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 


Exportation of certain articles to Sweden, Norway, Denmark, 
and the Netherlands prohibited. Proclamation, Sept. 29, 1917. (St. 
R. & O. 1917, No. 1007.) 14d. 

Geneva Convention Act, 1911. Orders in Council, Oct. 23, 1917. 
Colonies (St. R. & O. 1917, No. 1142); British protectorates (St. R. & 
O. 1917, No. 1143). 14d. each. 

Hospital ships, British, Alleged misuse of. Correspondence with 
the German Government regarding the. (Miscellaneous No. 16, 
1917.) (Cd. 8692.) 4d. 

Military service of British subjects in France and French citizens 
in Great Britain, Agreement respecting, signed at Paris, Oct. 4, 1917. 
(Miscellaneous No. 15, 1917.) 143d. 

Trading with the enemy. Consolidated statutory list of persons 
and firms in countries, other than enemy countries, with whom persons 
and firms in the United Kingdom are prohibited from trading. With 
notes to British merchants engaged in foreign trade. Complete to 
Oct. 12,1917. Prefaced by the proclamation, May 23, 1916, prohib- 
iting trading with certain persons, or bodies of persons, of enemy 
nationality or enemy association. (No. 37a.) 7d. 

Transit traffic across Holland of materials susceptible of employ- 
ment as military supplies. Correspondence respecting the. (Mis- 
cellaneous No. 17, 1917.) (Cd. 8693.) 23d. 


UNITED STATES ? 


Alien enemies. Additional regulations prescribing conduct of. 
Proclamation No. 1408, November 16, 1917. -State Dept. 
Instructions to persons owning or operating water-front 
shipping facilities relative to enforcement of President’s proclamation 
of April 6, 1917. 3 pp. Justice Dept. 


1 Official publications of Great Britain may be purchased of Wyman & Sons, 
Fetter Lane, E. C., London, England. 

2 When prices are given, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing Office, 
Washington, D. C. 
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Alien enemies. Registration of German alien enemies, general rules 
and regulations prescribed by Attorney General under authority of 
proclamation dated Nov. 16, 1917. 58 pp. Justice Dept. 

Alien Property Custodian. Executive Order fixing salary of, 
and vesting certain power and authority in. Oct. 29, 1917. 1 p. 
(No. 2744.) State Dept. 

Report of, of all proceedings had under act to define. 
regulate, and punish trading with the enemy, approved Oct. 6, 1917, 
Jan. 18, 1918. 10 pp. (H. doc. 840.) Alien Property Custodian. 

American National Red Cross. Regulations governing employment 
of,in time of war. 1917. 18pp. (Special Regulations 61.) War Dept. 

Austria. Existence of war between United States and. Procla- 

mation No. 1417, Dec. 11, 1917. State Dept. 
Joint resolution declaring that state of war exists between 
Imperial and Royal Austro-Hungarian Government and Government 
and people of United States, and making provision to prosecute the 
same. Approved Dec. 7, 1917. 1 p. (Public resolution 17.) State 
Dept. 


Report to accompany above resolution. Dec. 6, 1917. 
6 pp. (H. rp. 203.) Foreign Affairs Committee. 
Report to accompany above resolution. Dec. 7, 1917. 
1 p. (S. rp. 178.) Foreign Relations Committee. 

China. Agreement effected by exchange of notes between United 
States and Japan respecting their mutual interest in. Signed Nov. 2, 
1917. 4pp. (Treaty Series 630.) State Dept. 

Statement made by Secretary of State on exchange of 
notes between United States and Japan dealing with policy of United 
States and Japan in regard to China. 3pp. 1917. State Dept. 

Chinese in United States. Treaty, laws, and rules governing admis- 
sion of Chinese. Rules of May 1, 1917. 2ded. 62 pp. Paper, 5c. 

Citizenship. Hearings on H. R. 4049 relative to citizenship of 
American women married to foreigners. 1918. 53 pp. 

Diplomatic and consular service. Hearings on appropriation 
bill for fiscal year 1919. Jan. 8-21, 1918. 3 pts., 110 pp. Foreign 
Affairs Committee. 

Report to accompany bill. Jan. 28, 1918. 18 pp. (H. 
rp. 271.) Foreign Affairs Committee. 

Information regarding appointments and promotions in. 
1917. 19 pp. State Dept. 
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Exclusion of subjects of Austria-Hungary and Germany from alien 
enemy act. Report to accompany H. R. 9159, to authorize President 
to exclude certain subjects of Austria-Hungary and Germany from 
classification of alien enemies and to naturalize certain members of 
Army, Navy, and Marine Corps. Jan. 23, 1918. 4 pp. (H. rp. 
252.) Foreign Affairs Committee. 

German vessels. Executive Order authorizing taking over for 
service in Navy of the Pollux, now at New York. Nov. 2, 1917. 1 p. 
(No. 2748.) State Dept. 

German war practices. Pt. 1, Treatment of civilians. Ed. by 
Dana C. Munro, George C. Sellery, and August C. Krey. Nov. 15, 
1917. 94 pp. Public Information Committee. 

Greece. Indemnities to Government of, for injuries inflicted on 
Greeks during riots in South Omaha, Neb., Feb. 21, 1909. Report to 
accompany H. R. 69. Jan. 7, 1918. 3 pp. (H. rp. 232.) Foreign 
Affairs Committee. 

Immigration, Annual report of the Commissioner General of. 
1917. xxxii,23l pp. 2pl. Paper, 20c. 

Japanese War Mission to the United States. Addresses delivered 
at Mount Vernon, Aug. 26, 1917, by Secretary Daniels and Viscount 
Ishii. 1917. 4 pp. (S. doc. 85.) Senate. 

Law and legal literature of Argentina, Brazil, and Chile, Guide to. 
By Edwin M. Borchard. 1917. 523 pp. Cloth, $1.00. 

Maritime Canal Company of Nicaragua, Report of. Dec. 4, 1917. 
2 pp. (H. doe. 528.) Interior Dept. 

Migratory birds, protection of. Report to accompany bill to 
give effect to convention between United States and Great Britain, 
concluded Aug. 16,1913. Jan.17,1918. S5pp. (H.rp. 243.) Foreign 
Affairs Committee. 

Naturalization, Annual report of Commissioner of. 1917. 79 pp. 
Naturalization Bureau. 

Panama Canal. Executive Order correcting Executive Order 

No. 2692, Aug. 27, 1917, establishing defensive areas. Oct. 24, 1917. 
1p. (2737.) State Dept. 
Publications for sale by Superintendent of Documents 
relating to Canal Zone, Republic of Panama, Colombia Treaty, Suez 
Canal, and Nicaragua Route. November, 1917. 14 pp. (Price 
list 61, 4th ed.) 
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Panama canal. Treaties and Acts of Congress relating to. 1917. 
180 + xxxvili pp. Paper, 15c. 

Peace negotiations, German. Address delivered by President of 
United States at joint session of two Houses of Congress, Jan. 8, 1918. 
8 pp. Paper, 5c. 

Prisoners of war, Custody of. Corrected to Oct. 15, 1917. 11 pp. 
(Special regulations 62.) War Dept. 

Submarine warfare. Instructions which must be followed by 
licensed officers of all United States merchant vessels traversing sub- 
marine zone. 1917. 8+ 13 pp. Shipping Board. 

Trading with the enemy. Enemy trading list No. 1. Oct. 6, 
1917. 28 pp. War Trade Board. 

Hearings before subcommittee on bill to define, regulate, 
and punish trading with the enemy. July 23—Aug. 13, 1917. 2 pts. 
236 pp. Commerce Committee. 

United States Court for China. Statement of Judge Charles 8. 
Lobingier at hearings on H. R. 4281, Sept. 27—Oct. 1, 1917. 

Vessels in ports of United States. Proclamation No. 1413, Dec. 
3, 1917. State Dept. 

Visiting War Missions to the United States. Proceedings in Senate 
and House of Representatives on occasion of receptions tendered to 
war missions of France, Great Britain, Italy, Russia, Belgium, and 
Japan. 1917. 102 pp. (S. doc. 87.) Paper, 10c. 

War. Address delivered by the President at joint session of the 
two Houses of Congress, Dec. 4, 1917, relating to position of United 
States. 12 pp. Paper, 5c. 

War Cyclopedia. Handbook for ready reference on the Great 
War. Edited by Frederic L. Paxson, Edward 8. Corwin, and Samuel 
B. Harding. Ist ed. Jan., 1918. 321 pp., map. Paper, 25c. 

War legislation of 65th Congress, 1st session, Summary of. By 
Charles Merz. Oct., 1917. (War Information Series 10.) Public 
Information Committee. 

War of Self-Defense. By Robert Lansing and Louis F. Post. 
Aug., 1917. 22 pp. il. (War Information Series 5.) Public Informa- 
tion Committee. 

War Trade Board. Rules and regulations of. Official information 
for shippers, exporters, importers, and commercial trade organizations. 
Nov., 1917. 69pp. (No.1.) War Trade Board, Information Division. 

GeorcE A. FINcH. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


RICAUD ET AL. 0. THE AMERICAN METAL CO., LTD. 
Supreme Court of the United States 
March 11, 1918 


Mr. Justice CLARKE delivered the opinion of the court. 

In this suit in equity, commenced in the United States District 
Court for the Western District of Texas, the plaintiff in that court 
claims to be the owner of and entitled to a large consignment of lead 
bullion held in bond by the Collector of Customs at El Paso, Texas. 
An injunction was granted restraining the Collector until further 
order from delivering the bullion to either of the other defendants. 

Barlow, one of the defendants in the District Court, claims to be 
the owner of the property by purchase from the defendant Ricaud, 
who it is claimed purchased it from General Pereyra, who in the year 
1913 was the commander of a brigade of the Constitutionalist Army 
of Mexico of which Venustiano Carranza was then First Chief. 

It is not seriously disputed that General Pereyra, in his capacity 
as a commanding officer, in September, 1913, demanded this bullion 
from the Penoles Mining Company, a Mexican corporation doing 
business at Bermejillo, Mexico; that when it was delivered to him 
he gave a receipt which contains a promise to pay for it ‘‘on the triumph 
of the revolution or the establishment of a legal government’’; that 
Pereyra sold the bullion to defendant Ricaud, who sold it to the de- 
fendant Barlow; that the proceeds of the sale were devoted to the 
purchase of arms, ammunition, food and clothing for Pereyra’s troops, 
and that Pereyra in the transaction represented and acted for the 
Government of General Carranza, which has since been recognized by 
the United States Government as the de jure Government of Mexico. 

The plaintiff, appellee here, claims to have purchased the bullion 
from the Penoles Mining Company in June, 1913. 


The District Court rendered a decree in favor of the plaintiff from 
417 
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which defendants appealed to the Circuit Court of Appeals for the 
Fifth Circuit, and that court certifies three questions as to which it 
desires the instruction of this court. 

The sufficiency of the certificate of the Circuit Court of Appeals 
is challenged at the threshold. 

There is no denying that there is much of merit in the objection 
to the form of this certificate, including the form of the questions, 
for the reason that the certificate, instead of containing a ‘proper 
statement of the facts on which the questions and propositions of 
law arise,” as is required by Rule 37 of this court, contains a state- 
ment of what is “alleged and denied” by the parties plaintiff and 
defendant in their pleadings, with the additional statement that there 
was evidence “tending to establish the facts as claimed by each party,” 
but without any finding whatever as to what the evidence showed 
the facts to be, and the first question, on which the other two depend, 
is in terms based entirely on an “assumed” statement of facts. 

If this certificate had not been supplemented by the recognition 
by the United States Government of the Government of Carranza, 
first as the de facto, and later as the de jure Government of Mexico, 
of which facts this court will take judicial notice (Jones v. United 
States, 137 U. S. 202; Underhill ». Hernandez, 168 U. 8. 250), it would 
be our duty to declare the certificate insufficient and to return it to 
the Circuit Court of Appeals without answering the questions. Cinn., 
Ham. & Dayton Rd. Co. v. McKeen, 149 U. 8. 259; Graver v. Faurot, 
162 U. S. 435; Cross v. Evans, 167 U. 8. 60; Stratton’s Independence 
v. Howbert, 231 U. 8. 399, 422. 

But this recognition of the government under which General 
Pereyra was acting, as the legitimate Government of Mexico, makes 
the answers to the questions so certain and its effect upon the case 
is so clear, that, for the purpose of making an end of the litigation, 
we will proceed to answer the questions. 

The first question is: 

I. “Assuming that the bullion in suit was seized, condemned, and sold for 
war supplies by the Constitutionalist forces in revolution in Mexico, acting under 
authority from General Carranza, claiming to be the Provisional President of the 
Republic of Mexico, had the District Court of the Western District of Texas, into 
which the said bullion had been imported from Mexico, jurisdiction to try and 


adjudge as to the validity of the title acquired by and through the said seizure, 


appropriation and sale by the Carranza forces as against an American citizen 
claiming ownership of said bullion prior to its seizure?” 
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There can be no doubt that the required diversity of citizenship 
to give the District Court jurisdiction of the case was stated in the 
petition for injunction. The certificate shows that it was alleged 
in the petition that the bullion was the property of the plaintiff and 
that it had been forcibly taken from its possession in Mexico by un- 
known persons but without any reference being made to a state of 
war prevailing therein at the time; that it was consigned to defendant 
Barlow at El Paso, Texas, and was in a bonded warehouse in the posses- 
sion of the defendant Cobb, as Collector of Customs, who, unless 
restrained by the court, would deliver it to the other defendants. 

This form of petition brought the case within the jurisdiction of 
the District Court (United States v. Arredondo et al., 6 Pet. 691, 709; 
Gregnon’s Lessee v. Astor et al., 2 How. 319; Minnesota Co. v. St. 
Paul Co., 2 Wall. 609, 632), and the question is, whether the circum- 
stance that the bullion was seized, condemned and sold under the 
conditions stated in the question, deprived the court of jurisdiction 
to go forward and adjudge as to the validity of the title acquired by 
the seizure and sale by the Carranza forces. 

The answer which should be given to this question has been ren- 
dered not doubtful by the fact that, as we have said, the revolution 
inaugurated by General Carranza against General Huerta proved 
successful and the government established by him has been recognized 
by the political department of our government as the de facto and later 
as the de jure Government of Mexico, which decision binds the judges 
as well as all other officers and citizens of the government. United 
States v. Palmer, 3 Wheat. 160; In re Cooper, 143 U. 8S. 472; Jones ». 
United States, 137 U. S. 202. This recognition is retroactive in effect 
and validates all the actions of the Carranza Government from the 
commencement of its existence (Williams v. Bruffy, 96 U. S. 176, 186; 
Underhill ». Hernandez, 168 U. S. 250, 253) and the action of General 
Pereyra complained of must therefore be regarded as the action, 
in time of civil war, of a duly commissioned general of the legitimate 
Government of Mexico. 

It is settled that the courts will take judicial notice of such recog- 
nition, as we have here, of the Carranza Government by the political 
department of our government (Jones v. United States, 137 U. S. 
202), and that the courts of one independent government will not 
sit in judgment on the validity of the acts of another done within 
its own territory (Underhill ». Hernandez, 168 U. 8. 250, 253; Ameri- 
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can Banana Company v. United Fruit Company, 213 U.S. 347; Oetjen 
v. Central Leather Co.,— U. 8.—'). This last rule, however, does 
not deprive the courts of jurisdiction once acquired over a case. It 
requires only that when it is made to appear that the foreign govern- 
ment has acted in a given way on the subject matter of the litigation, 
the details of such action or the merit of the result can not be ques- 
tioned but must be accepted by our courts as a rule for their decision. 
To accept a ruling authority and to decide accordingly is not a sur- 
render or abandonment of jurisdiction but is an exercise of it. It 
results that the title to the property in this case must be determined 
by the result of the action taken by the military authorities of Mexico 
and that, giving effect to this rule is an exercise of jurisdiction which 
requires that the first question be answered in the affirmative. 

The second question reads: 

“If the first question is answered in the affirmative, does the subsequent 
recognition by the United States Government of Carranza as the legitimate 
President of the Republic of Mexico and his government as the only legitimate 
government of the Republic of Mexico deprive this court of jurisdiction on this 


appeal to decide and adjudge the case on its merits? 


Our answer to the first requires a negative answer to this second 
question. 

The third question reads: 

“Tf question two is answered in the negative, did the seizure, condemnation, 
and sale of the bullion in the manner and for the purposes stated to be assumed 
in question one have the effect of divesting the title to or ownership of it of a 
certain citizen of the United States of America not in or a resident of Mexico 
when such seizure and condemnation occurred?” 


The answer to this question must be in the affirmative for the 
reasons given and upon the authorities cited in the opinion recently 
announced in cases Nos. 268 and 269, Oetjen v. Central Leather Com- 
pany. The fact that the title to the property in controversy may 
have been in an American citizen who was not in or a resident of Mexico 
at the time it was seized for military purposes by the legitimate Gov- 
ernment of Mexico, does not affect the rule of law that the act within 
its own boundaries of one sovereign state can not become the subject 
of reéxamination and modification in the courts of another. Such 
action when shown to have been taken, becomes, as we have said, 


1 Infra, p. 421. 
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a rule of decision for the courts of this country. Whatever rights 
such an American citizen may have can be asserted only through the 
courts of Mexico or through the political departments of our Govern- 
ment. ‘The first and third questions will be answered in the affirma- 


tive and the second in the negative. 


OETJEN 0. CENTRAL LEATHER CO. 
Supreme Court of the United States 
March 11, 1918 


Mr. Justice CLARKE delivered the opinion of the court. 

These two cases involving the same question, were argued and 
will be decided together. They are suits in replevin and involve the 
title to two large consignment of hides, which the plaintiff in error 
claims to own as assignee of Martinez & Company, a partnership 
engaged in business in the city of Torreon, Mexico, but which the 
defendant in error claims to own by purchase from the Finnegan- 
Brown Company, a Texas corporation, which it is alleged purchased 
the hides in Mexico from General Francisco Villa, on January 3, 1914. 

The cases were commenced in a Circuit Court of New Jersey, in 
which judgments were rendered for the defendants, which were affirmed 
by the Court of Errors and Appeals, and they are brought to this 
court on the theory, that the claim of title to the hides by the defend- 
ant in error is invalid because based upon a purchase from General 
Villa, who, it is urged, confiscated them contrary to the provisions 
of the Hague Convention of 1907 respecting the laws and customs 
of war on land; that the judgment of the State court denied to the 
plaintiff in error this right which he ‘‘set up and claimed” under the 
Hague Convention or treaty; and that this denial gives him the right 
of review in this court. 

A somewhat detailed description will be necessary of the political 
conditions in Mexico prior to and at the time of the seizure of the 
property in controversy by the military authorities. It appears in 
the record, and is a matter of general history, that on February 23, 
1913, Madero, President of the Republic of Mexico, was assassinated; 
that immediately thereafter General Huerta declared himself Pro- 
visional President of the Republic and took the oath of office as such; 
that on the twenty-sixth day of March following General Carranza, 
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who was then Governor of the State of Coahuila, inaugurated a revo- 
lution against the claimed authority of Huerta and in a “Manifesto 
addressed to the Mexican Nation” proclaimed the organization of a 
constitutional government under “The Plan of Guadalupe,” and that 
civil war was at once entered upon between the followers and forces 
of the two leaders. When General Carranza assumed the leadership 
of what were called the Constitutionalist forces he commissioned 
General Villa his representative, as ‘Commander of the North,” and 
assigned him to an independent command in that part of the country. 
Such progress was made by the Carranza forces that in the autumn 
of 1913 they were in military possession, as the record shows, of ap- 
proximately two-thirds of the area of the entire country, with the 
exception of a few scattered towns and cities, and after a battle last- 
ing several days the City of Torreon in the State of Coahuila was cap- 
tured by General Villa on October 1 of that year. Immediately after 
the capture of Torreon, Villa proposed levying a military contribution 
on the inhabitants, for the support of his army, and thereupon influ- 
ential citizens, preferring to provide the required money by an assess- 
ment upon the community, to having their property forcibly seized, 
called together a largely attended meeting and after negotiations 
with General Villa as to the amount to be paid, an assessment was 
made on the men of property of the city, which was in large part 
promptly paid. Martinez, the owner from whom the plaintiff in 
error claims title to the property involved in this case, was a wealthy 
resident of Torreon and was a dealer in hides in a large way. Being 
an adherent of Huerta, when Torreon was captured Martinez fled 
the city and failed to pay the assessment imposed upon him, and it 
was to satisfy this assessment that, by order of General Villa, the 
hides in controversy were seized and on January 3, 1914, were sold in 
Mexico to the Finnegan-Brown Company. They were paid for in 
Mexico, and were thereafter shipped into the United States and were 
replevied, as stated. 

This court will take judicial notice of the fact that since the trans- 
actions thus detailed and since the trial of this case in the lower courts, 
the Government of the United States recognized the Government 
of Carranza as the de facto government of the Republic of Mexico, 
on October 19, 1915, and as the de jure government on August 31, 
1917. Jones v. United States, 137 U! S. 202; Underhill ». Hernandez, 
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On this state of fact the plaintiff in error argues that the “‘Regu- 
lations’’ annexed to the Hague Convention of 1907 ‘‘ Respecting Laws 
and Customs of War on Land”’ constitute a treaty between the United 
States and Mexico; that these ‘Regulations’ forbid such seizure 
and sale of property as we are considering in this case; and that, there- 
fore, somewhat vaguely, no title passed by the sale made by General 
Villa and the property may be recovered by the Mexican owner or 
his assignees when found in this country. 

It would, perhaps, be sufficient answer to this contention to say 
that the Hague Conventions are international in character, designed 
and adapted to regulate international warfare, and that they do not, 
in terms or in purpose, apply to a civil war. Were it otherwise, how- 
ever, it might be effectively argued that the declaration relied upon 
that ‘“‘private property can not be confiscated’”’ contained in Article 
46 of the Regulations does not have the scope claimed for it, since 
Article 49 provides that “money contributions” . . . “for the needs 
of the Army” may be levied upon occupied territory, and Article 52 
provides that “ Requisitions in kind and services may be demanded 
for the needs of the army of occupation,” and that contributions in 
kind shall, as far as possible, be paid for in cash, and when not so paid 
for a receipt shall be given and payment of the amount due shall be 
made as soon as possible. And also for the reason that the “Con- 
vention”? to which the “ Regulations” are annexed, recognizing the 
incomplete character of the results arrived at, expressly provides that 
until a more complete code is agreed upon, cases not provided for in 
the “Regulations” shall be governed by the principles of the law of 
nations. 

But, since claims similar to the one before us are being made in 
many cases in this and in other courts, we prefer to place our deci- 
sion upon the application of three clearly settled principles of law 
to the facts of this case as we have stated them. 

The conduct of the foreign relations of our government is com- 
mitted by the Constitution to the Executive and Legislative — “the 
political’? — Departments of the Government, and the propriety of 
what may be done in the exercise of this political power is not subject 
to judicial inquiry or decision. United States v. Palmer, 3 Wheat. 
610; Foster v. Neilson, 2 Pet. 253, 307, 309; Garcia v. Lee, 12 Pet. 
511, 517, 520; Williams »v. Suffolk Ins. Co., 13 Pet. 415, 420; In re 
Cooper, 143 U. S. 472, 499. It has been specifically decided that 
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“Who is the sovereign de jure or de facto of a territory is not a judicial 
but is a political question, the determination of which by the legis- 
lative and executive departments of any government conclusively 
binds the judges, as well as all other officers, citizens and subjects 
of that government. This principle has always been upheld by this 
Court, and has been affirmed under a great variety of circumstances.”’ 
Jones v. United States, 187 U. S. 202, 212. 

It is also the result of the interpretation by this court of the prin- 
ciples of international law that when a government which originates 
in revolution or revolt is recognized by the political department of 
our government as the de jure government of the country in which 
it is established, such recognition is retroactive in effect and validates 
all the actions and conduct of the government so recognized from the 
commencement of its existence. Williams v. Bruffy, 96 U. S. 176, 
186; Underhill ». Hernandez, 168 U. S. 250, 253. See S. C., 65 Fed. 
Rep. 577. 

To these principles we must add that: ‘‘Every sovereign state 
is bound to respect the independence of every other sovereign state 
and the courts of one country will not sit in judgment on the acts 
of the government of another done within its own territory. Redress 
of grievances by reason of such acts must be obtained through the 
means open to be availed of by sovereign powers as between them- 
selves.”’ Underhill v. Hernandez, 168 U.S. 250, 253; American Banana 
Co. v. United Fruit Co., 213 U. 8. 347. 

Applying these principles of law to the case at bar, we have a duly 
commissioned military commander of what must be accepted as the 
legitimate government of Mexico, in the progress of a revolution, and 
when conducting active independent operations, seizing and selling 
in Mexico, as a military contribution, the property in controversy, 
at the time owned and in the possession of a citizen of Mexico, the 
assignor of the plaintiff in error. Plainly this was the action, in Mexico, 
of the legitimate Mexican Government when dealing with a Mexican 
citizen, and, as we have seen, for the soundest reasons, and upon re- 
peated decisions of this court such action is not subject to reéxami- 
nation and modification by the courts of this country. 

The principle that the conduct of one independent government 
can not be successfully questioned in the courts of another is as appli- 
cable to a case involving the title to property brought within the cus- 
tody of a court, such as we have here, as it was held to be to the cases 
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cited, in which claims for damages were based upon acts done in a 
foreign country, for it rests at last upon the highest considerations 
of international comity and expediency. To permit the validity of 
the acts of one sovereign state to be reéxamined and perhaps con- 
demned by the courts of another would very certainly “imperil the 
amicable relations between governments and vex the peace of nations.” 

It is not necessary to consider, as the New Jersey court did, the 
validity of the levy of the contribution made by the Mexican com- 
manding general, under rules of international law applicable to the 
situation, since the subject is not open to reéxamination by this or 
any other American court. 

The remedy of the former owner, or of the purchaser from him, 
of the property in controversy, if either has any remedy, must be 
found in the courts of Mexico or through the diplomatic agencies 
of the political department of our government. The judgments of 


the Court of Errors and Appeals of New Jersey must be 
A ffirmed. 


x 
‘J 
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The Law of the Sea. By G. W. T. Omond. New York: The Mac- 
millan Company. 1916. pp. 80. $1.00. 


This small volume is a historical sketch of the progress by rule 
and practice in some of the usages and laws of war upon the seas from 
1756 and the times of the first Armed Neutrality until the earlier years 
of the present war. The language of the book is nontechnical, and in 
the main the work can be considered as being historically correct. 
It is not, however, colorless in its findings, as the writer evidently 
belongs to the school of Bowles and considers the adoption by Eng- 
land of the Declaration of Paris a blunder and a surrender of the right 
exercised with great effect by the British Navy in the Napoleonic 
Wars as well as during the period preceding that era. 

The author, in his interesting narrative, shows himself, as an Eng- 
lishman, to be in opposition to an extension of the rights and privileges 
of neutrals, especially as to exemptions granted by the Declaration 
of Paris to enemy goods under neutral flags. 

The great extension of the doctrine of contrabrand and in the 
enumeration of articles of that nature made in recent years lessens, 
of course, the value of such exemption when under a neutral flag, 
and when to this is added the drastic restrictions of trade with an 
enemy, the consequent value of the Declaration of Paris to neutrals 
is materially lessened, as well as to the trade of the weaker naval 
belligerent. 

The Declaration of Paris was the result of the Crimean War, the 
outbreak of which found the principal western allies, Great Britain 
and France, with different principles and practice as to laws of capture 
at sea. Great Britain practiced the traditional rule found in the 
Consolato del Mare, which made enemy ships or cargoes subject to 
capture, while neutral ships and cargoes were free. France, on the 
other hand, followed a different doctrine by which neutral cargoes 
on board of enemy ships, in addition to enemy cargoes on board of 
neutral ships, were subject to capture. 
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The allied Powers, however, in their war against Russia, agreed 
to carry on the war by making enemy cargo free in neutral ships, as 
well as neutral goods on the ships of the enemy. This agreement 
naturally resulted at the end of the war in the Declaration of Paris. 

The great sea power of the Powers allied against Russia, in view 
of the great possibilities shown in our own Civil War and in the present 
great war, was almost literally squandered in the Baltic. As the 
author of the book under review says, 


So much consideration was shown to the neutrals that on all hands they 
engaged in trade for the benefit of Russia. . . . Prussian and Greek merchants did 
a roaring trade by exporting raw materials from Russia in exchange for supplies 
which they needed; and the Government (of England) was accused with good 
reason of prolonging the war by the immunity granted to the neutral merchant- 
men. 


Military preponderance on land naturally chafes at sea restriction 
and sea power, and hence there is raised a false cry of “freedom of the 
seas’’ without an offer of a diminution of military power on land in 
return. 

This check (sea power) to military domination has upon the whole 
tended toward a freer world and a saner democracy. It would be a 
sad day for us all if unchecked military power on land could have a 


similar license on the high seas. 
C. H. 


The Philippines. By Charles Burke Elliott. 2 vols. Indianapolis: 
Bobbs, Merrill Company. 1917. pp. 541, 541. $9 net. 


After the smoke from the guns of the American fleet at Manila 
had vanished, revealing the deadly blow dealt to the Spanish flotilla, 
the last page of the closing chapter of the history of the Spanish rule 
in the Philippine Islands was written, and with the dawn of the new 
day a new era began in the history of the United States and of the 
Islands of the Far East. And so the world assumed it. Columbia, 
to quote the words of the author, “was then full grown, and Dewey’s 
battle in Manila Bay was regarded as a sort of a national coming-out 
party. Henceforth she was to be considered in society.” In coming 
out, however, Columbia did not adopt the usual attitude of the blush- 
ing and timid debutante, but rather that of the fully developed matron, 
ready to bear a self-imposed burden and to take up the responsibility 
of a national policy from which a majority of the thoughtful men of 
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the country instinctively shrank because it seemed so remote from 
anything in her past history: the policy of expansion. But those who 
thought so failed to observe that “virile nations are and have always 
been colonizing nations.’”’ As said by the writer of an interesting 
article in the Spectator (Jan. 14, 1899), “The great races, when the 
hour of opportunity arrives, expand greatly — that is all we really 
know; and what, when the momentum is on them, they have to care 
about is to see that their actions, for which they are only half respon- 
sible, benefit the world.’’ President McKinley, than whom no Ameri- 
can statesman had a keener sense for detecting the currents and drifts 
of public opinion, after availing himself of every means of informa- 
tion, reached the conclusion that a large majority of the people favored 
retaining the Philippines, and so, to the suggestion that, after reserv- 
ing suitable naval stations, the Islands should be left in possession of 
Spain, he replied that the American people who had gone to war for 
the emancipation of Cuba would not, after Dewey’s victory in Manila, 
consent to leave the Filipinos any longer under the dominion of Spain, 
and that if Spain were driven out and American sovereignty not set 
up, the peace of the world would be endangered. 

For a comparatively short time the question whether it was wise 
or unwise for the United States to take title to the Philippine Islands 
and assume the burden of government there was made the subject of 
serious debates in the press, in Congress, and between private indi- 
viduals and organizations, and even went so far as being made a party 
issue in the presidential elections of 1900. But this question, as sug- 
gested by the Hon. Elihu Root in the prefatory note, no longer calls 
for consideration. The United States took the Philippines, acquired 
the rights, and took the duties of sovereignty. ‘‘Self-respect requires 
that we should discharge the obligations we have assumed.”’ And these 
obligations are the resultant of the policy this country has adopted 
in the management of the Philippines. From the time the United 
States took possession of the Islands of the Far East, she accepted 
as an axiomatic principle that the good of the native people is the 
primary object of the metropolitan state. ‘Her policy is distinctive 
in that it places stress upon the political as well as the economic de- 
velopment of the natives and on education as the primary means by 
which such development is to be effected.”” And, going farther than 
the heretofore most liberal colonizing nations, clearly announced 
that complete self-government and ultimately an independent state 
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was to be not only the incidental and possible result of her policy, 
but the direct object of its activities, and that the Philippines would 
be managed solely in the interest of the natives with the deliberate 
purpose of preparing them for the management of their own affairs. 
This was a departure in the history and methods of colonization, to 
the great astonishment of even Great Britain, whose principles and 
practices may be said to have been the pattern upon which America 
devised her policy in the Philippines. 

Time has shown the wisdom of her policy. No British, Dutch, 
German, or French colony has made more progress materially than 
have the Philippines during the last fifteen years, or enjoyed a higher 
degree of order and justice during the past decade. ‘It has been said 
that the Englishman’s sense of justice and the Frenchman’s sense of 
humor are their chief assets as successful colonizers and rulers of alien 
people, and that the German, possessing neither of these invaluable 
attributes, is heavily handicapped. Americans possess the sense of 
justice and of humor and possibly something more.” And this some- 
thing more is what has made America accomplish what neither country 
has: 

America has controlled the Philippines for seventeen years, nearly a third of 
which were years of war and organization. In that short time she has demon- 
strated not only that her people possess the Englishman’s capacity for governing 
dependencies, but that they have a certain quality of enthusiasm for high ideals 
which British colonial history has not always disclosed and to the lack of which 
friendly foreign critics attribute her present difficulties in India and Egypt. Law, 
order, and justice prevail in the Philippines as in all the British colonies. The 
Filipinos have their national aspirations, their agitators, sedition mongers, irre- 
sponsible politicos and objectionable newspapers. They are as eager for self- 
government as the Indians and the Egyptians, but it is a noticeable fact that these 
conquered, irritable, and excitable people have not thrown a bomb or attempted 
to murder an American official. America’s policy has not been repressive; it has 
not presented a stone wall of opposition to native aspirations, and it gives every 
indication of being successful. 


In fact, it has been successful; and before the year 1916 was very 
much advanced the Filipinos found that America had fulfilled the 
promises which from the beginning had been made to them. With 
the passage of the Jones Bill in the summer of 1916 an autonomous 
government has been established in the Philippines. America, who 
by the lips of ex-President Taft, the first Civil Governor sent there, 
fostered a national feeling and awakened in the Filipinos the true 
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sense of patriotism by the maxim of “Filipinas para los Filipinos”’ 
(The Philippines for the Filipinos), sees with pride today that her 
efforts have been rewarded with the most crowning success, and the 
people she undertook to educate and prepare to take a direct part 
in the concert of nations have responded so well that her work from 
now on will be only that of a guide, more than that of an instructor. 
After the passage of the Jones Bill, all feelings of distrust which might 
have existed have disappeared from the heart of the Filipinos, and 
today the ties are closer between this country and the Islands. 

It is because of this fact that the publication by Mr. Charles B. 
Elliott of his work on the Philippines is peculiarly valuable. It is 
to be regretted that such a work should not have come out sooner, 
or that Judge Elliott should not have started earlier, at least the first 
volume, in which the author, in the comparatively brief space of 527 
pages, covers the history of the Philippines from the time of their dis- 
covery in 1520 until the end of the military régime and the turning 
over of the government of the Islands to the Philippine Commission 
appointed by President McKinley. Its early publication would have 
better acquainted the people of this country with conditions in the 
Philippine Islands and awakened more general interest in them than 
has been taken heretofore. This does not mean, however, that Judge 
Elliott’s work is not immensely valuable at present, when the fulfill- 
ment of America’s promises to the Filipinos have brought closer ties 
between the two countries. 

The first volume of Mr. Elliott’s work on The Philippines contains 
eighteen chapters, of which the first, on “‘The Theory and Practice of 
Colonization,” is introductory; but the comparative study he makes 
of all the systems of colonization and their respective results from the 
time of the Pheenicians, Greeks and Romans, up to the present, con- 
stitutes an important monograph, the separate publication of which 
would have made of itself an interesting addition to any library. The 
next three chapters, ‘‘The Philippine Archipelago,’ ‘‘The Native 
Peoples,” and ‘‘The Moros” are expository of the land and of the 
character of its inhabitants. As regards the latter, the author does 


well to say that few of the works which have been written have been 


carefully and conscientiously prepared, but the greater number “are 


apparently the work of the impressionist or cubic schools”; and ‘‘some 
of the books are not entirely honest. The Filipinos painted by these 
writers are not recognized by Americans or Europeans who have dealt 
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with and worked among the real people.”” The general outline which 
the author makes is remarkably accurate, taking into consideration, 
however, that “in speaking of the characteristics and habits of the 
Filipinos, the reader must constantly bear in mind that no charac- 
terization applies to all individuals or even to all classes.” 

The historical work begins with Chapter V and covers Parts II, 
III, and IV. “The Discovery and Conquest,’ “Two and One-half 
Centuries of Stagnation” in the system of government, “The Awak- 
ening and Revolt,’”’ the exposition of the Spanish colonial system with 
“The Governmental Organization,” ‘The Legislation, Codes and 
Courts,” “Taxation and Revenue,” and “Personal Status” and “Trade 
Restrictions,” are subjects which are masterly treated and in which 
the author is fully documented. Every milestone in the history of 
the Spanish régime has been carefully marked out. It shows with 
impartiality the good and bad points of that system and proves that 
its failure was not due to intrinsical defects, but to the jealousy which 
naturally existed between two Powers each of whom considered itself 
supreme and with equal right to be at the steering wheel of the gov- 
ernmental ship, and prone, therefore, to hinder each other at every 
important step: the civil and the ecclesiastical. 

The history of the American rule in the Philippines covers the 
second half of the first volume and the whole of the second; beginning 
with ‘‘The Capture of Manila” and ending with the passage of the 
Jones Bill and the organization of the Philippine Legislature, com- 
posed of a House of Representatives and a Senate, both elective and 
composed exclusively of natives, and of a Cabinet formed by the heads 
of the several departments of the government, who are also Filipinos 
in their majority. ‘‘The Capture of Manila,” ‘‘The Treaty of Paris,” 
“The Military Occupation,” and “The Filipino Rebellion” are four 
very interesting chapters, in which the respective subjects are treated 
with so much detail and the incidents told in such a vivid and pleasant 
strain of language that their reading is as fascinating as a fiction book. 

The chapter on the “Policy of Expansion”’ refers to the time when 
there was a serious debate as to whether or not the Philippines should 
be retained by the United States, and gives a résumé of the arguments 
then adduced pro and con. In the chapter on “The Diplomacy of 
the Consulates” the author gives us some inside history of the rela- 
tions between Admiral Dewey and Aguinaldo and his staff immedi- 
ately prior to and after the battle of Manila Bay until the surrender 
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of Manila. The implication that there was an implied and express 
promise on the part of Dewey to assist Aguinaldo in establishing an 
independent state in the Philippines, which has been repeatedly made, 
is shown by the author to be, on the authority of the records of the 
American and Filipino Governments and armies, now accessible, wholly 
unfounded, and that the imputation made by Carl Schurz to the effect 
that America’s early relations with the Filipino insurgents make “a 
story of deceit, false pretense, and brutal treachery to friends without 
parallel in the history of republics” is utterly false. 

The second volume contains an account of the origin, institution, 
and nature of the Philippine Government, the manner in which it has 
been administered, and a summary and analysis of what has been 
accomplished by the Americans and Filipinos in the last sixteen years. 
“The Organization of the New Civil Government,” the disentangling 
of the somewhat complicated affairs of the church and the state, the 
establishment of provincial and municipal governments, the splendid 
results achieved in the sanitation and health of the islands, and the 
almost unbelievable progress made in the material development and 
the opening of ways of transportation and communication are only 
a few chapters in which the author shows how the United States has 
discharged her duty toward the Philippines and their people. But 
its crowning success has been in the education of the Filipinos; in 
this task, to which the Filipinos have responded, America has spared 
no efforts and no expense. The popular idea was that the Filipinos 
were to be transmuted into Americans of the most approved type; 
but according to the author, “our ambition should be to make good 
and efficient Filipinos out of all the inhabitants of the Islands. It is 
not necessary to try to make Yankees out of them.” 

Judge Elliott has written of the American administration in a 
sympathetic spirit, but has not hesitated to criticize as well as to com- 
mend. In fact, in the opinion of the undersigned, the last chapter 
of his work contains too severe a criticism and too harsh a judgment 
on both American and Filipino officials under the administration of 
the last few years, which, the undersigned is sorry to say, does not 
harmonize with the rest of the work. There is a touch of the personal 
in his statements, and some facts and incidents are referred to and 
judgment passed on them when it is yet too early to do so, and still 
more when the results are in a way proving the contrary. 

Events have succeeded each other in the last three years with such 
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rapidity that the Philippine Government is now under the immediate 
control of the Filipinos, and the ultimate success of America’s experi- 
ment in nation culture depends upon the wisdom and ability of the 
Filipinos, instead of the Americans. If they succeed, “‘it will justify 
the faith in the inherent capacity of the natives upon which our Philip- 
pine policy is based, and redound to the honor of the United States 
and to the credit of the men who laid the foundation upon which the 
present structure rests.” 

I shall close this review by quoting the following paragraph from 
the preface of the author to the second volume: 


I believe that the assumption of control over the Philippines could not honor- 
ably have been avoided without a shrinking from responsibility which would have 
been unworthy of a great and self-respecting nation. Its responsibilities have 
been borne without reward or hope of reward, other than that which comes from 
the faithful performance of gratuitous service for others. The United States is a 
greater and a nobler nation for having lifted the Filipinos out of the slough in 
which they were floundering and placed them well on the road toward nationality. 


Antonio M. Opisso. 


America’s Case against Germany. By Lindsay Rogers. New York: 
E. P. Dutton Co. 1917. pp. xv + 264. $1.50 net. 


In a compact volume consisting of a very useful bibliographical 
note, twelve brief and clear chapters, an appendix containing Presi- 
dent Wilson’s speech asking for recognition of the existence of a state 
of war, a list of German outrages on American ships and lives, and a 
sufficient index, Professor Rogers has presented the legal — and inci- 
dentally the moral — case of the United States against Germany. 

The book is intended for the general reader. It gives an account 
as nearly as possible chronological, with explanations and interpre- 
tations, of the illegal acts of Germany and the consequent diplomatic 
controversies which ultimately left to the United States no alternative 
but to resort to arms in defense of American rights and the rights of 
all peoples. Untechnical, concise, and precise, it is easy reading and 
should serve admirably the purpose for which the author intended it: 
to contribute to the understanding of “the primary and indispensable 
part of America’s case . . . which should be had by every intelligent 
citizen.” It deals with practically all of the.major points which have 
been at issue, many of them of course not exhaustively, but all clearly. 
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Though obviously not intended for technical use, the very character- 
istics which recommend it for the purposes of the lay reader give it a 
value for the jurist or the student of international law: it epitomizes; 
it states facts, cases, and arguments, briefly and clearly. 

Professor Rogers has been especially successful in convicting the 
German Government, from the evidence and admission of its own 
statements, of the violation and disregard of law with which it has 
been charged. 

There are points at which and features in respect to which it will 
occur to probably every reader familiar with the materials that a 
somewhat fuller treatment and some modifications of method might 
have been made. Greater uniformity in the matter of giving dates, 
and the inclusion of footnote references to diplomatic documents and 
others — with perhaps a compendium of the most important — would 
be useful. But, as regards choice and statements of fact, and inter- 
pretation and argument, the author has been conspicuously sound. 
He has not attempted to pass judgment on the policies or decisions 
of the American Government. One of the nearest approaches appears 
in the statement: ‘The pretense of armed neutrality was anomalous 
and inadequate;’”’ but he shows how the administration itself soon 
realized this to be the case. Whatever diversity of opinion men held 
as to whether the United States was tardy in entering the war, — be- 
fore at last it did enter, ‘‘the issue had been made translucently clear.” 
If there are still any to whom the case of the United States against 
Germany is not thus absolutely and supertranslucently clear, to 
such in particular Professor Rogers’s presentation of the case may be 


recommended. 
STANLEY K. HoORNBECK. 


Los Extranjeros en Venezuela. By Dr. D. Simén Planas Suarez. 
2d ed., Lisbon: Centro Tipogrdfico Colonial. 1917. pp. 368. 


The first. edition of this book was published at Caracas in 1905. 
This is much more than a reprint. The author says that changes 
in legislation had caused him to decide to revise and complete the 
work, adapt it to the laws now in force, and add portions needed to 
make it useful and practical. He considers it a patriotic service to 
explain to foreigners the liberal treatment offered by Venezuela, which 
country, he says, is destined to occupy a prominent place in future 
migratory movement because of its geographical position, its natural 
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wealth, the generosity of its people, and its admirable laws. He 
thinks such a compendium indispensable to foreigners in the country 
and to those outside who wish to know what their condition would 
be if they entered. It is also needed by the executive and judicial 
officials in Venezuela and the legations and consulates of that Power 
in foreign countries, and by foreign diplomatic and consular officials 
in Venezuela. 

His introductory essay on ‘Foreigners in Antiquity, the Middle 
Ages, and Modern Times”’ is very interesting. From the Greek atti- 
tude of eternal war on the barbarians and the early Roman total dis- 
regard of the rights of foreigners, he traces the changing sentiment 
through the medieval ages, which he says was due to the Christian 
teaching of the essential unity of the human family. The law of na- 
tions, he thinks, had its birth in the Christian idea. Modern com- 
mercial relations and scientific discoveries, he adds, have brought 
mankind into such intimate relations that frontiers have disappeared 
and the individual has a universal country where his person, his dignity, 
and his independence are preserved intact. In most respects foreigners 
now enjoy the same privileges as nationals. The only important 
differences are that the former are deprived of certain political rights 
and, in case their presence might be dangerous to the state, may be 
excluded or even expelled. 

His first chapter treats of “The Admission of Foreigners.’’ The 
right to exclude implies the right to fix the conditions of admission. 
Venezuelan laws are extremely liberal, he says; but its frontiers are 
not open ad libitum. To establish beyond question the right to exclude 
and regulate he quotes from many well-known authorities on inter- 
national law. Then he gives the provisions of Venezuelan consti- 
tutional and statute laws on the subject. 

The second chapter is on “The Expulsion of Foreigners.” After 
establishing the right by arguments and numerous quotations, he 
gives the provisions of Venezuelan laws on this subject. He follows 
this by a brief statement of the laws of expulsion in sixteen other coun- 
tries, which makes this chapter of much wider interest and value than 
most of the others. 

The third chapter sets forth the “Civil Rights of Foreigners,” 
relating to domicile, marriage, divorce, property, inheritance, cor- 
porations, copyrights, trade-marks, patents, educational institutions, 
etc. The fourth treats of “Political and Public Rights and Duties.” 
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The fifth deals with the knotty problem of ‘Claims Against the Na- 
tion’”’ by foreigners, which has given so much trouble to Venezuela 
and to most of the other Latin American states, because of the effort 
of foreigners to hold the governments responsible for losses occasioned 
not only by the public authorities, for which liability is conceded, 
but also for losses caused by armed rebellion and other acts of violence 
which the officials were unable to prevent, and for which, he contends, 
they can not properly be held responsible. For such losses, he says, 
foreigners, as well as nationals, ought to depend on the courts, and 
not appeal to the diplomatic agents of the countries of their origin. 
The sixth chapter, on ‘“ Nationality,” tells the various ways in which 
nationality in Venezuela may be acquired, — by naturalization, by 
marriage, by birth in Venezuela, the parents being foreign, and by 
the naturalization of parents. ‘International Penal Law” is the 
subject of the seventh chapter. It is a study of crimes committed 
outside of the territorial limits but punishable in Venezuela. The 
extradition of criminals is included under this head. Chapter eight, 
“Foreign Ships,’ studies the status, rights, privileges, and duties of 
foreign vessels, merchant and naval, in Venezuelan ports. The ninth, 
and last, chapter defines the “Immunities and Privileges of Foreign 
Diplomatic and Consular Agents.”’ 

For a book on a highly technical subject the style is pleasing. 
There seem to be needless repetitions of the same ideas, with only 
slightly changed constructions and relations. Many of these, how- 
ever, occur in quotations; and others doubtless are a result of the 
operation of the legal mind in its effort to heap up arguments, prece- 
dents, and opinions to support its contentions. The book will un- 
doubtedly be very useful to foreigners in Venezuela and also to many 
who are not and never will be in the country but who may have com- 
mercial relations with or merely an intellectual interest in that republic. 

R. MANNING. 


Teoria Critica de las Bases del Derecho Internacional Privado. By 
Sefior Doctor Don Orangel Rodriguez. Caracas: 1917. pp. 
x + 466. 
This work is divided into three books. The first treats of what 
private international law is comprised. It contains an interesting 
discussion of the first cause of private international law and a com- 
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parison between public and private international law. It also dis- 
cusses the considerations which Lorimer makes in the classification 
4 of international law, and the opinion of Surville on the differences 
: between public and private international law. The author then cites 
concrete cases in application of what he has stated, among which are 
the case of the Orinoco Steamship Company, Ltd., between the United 
States and Venezuela, one of the claims between Mexico and Vene- 
zuela, and the Rudloff case. 

The first chapter of his first book deals with fundamental notions. 
He states that while man is generally subject to the laws of his native 
country, he often resides or is domiciled in another state, or travels 
beyond the jurisdiction of the laws of his own state, and comes under 
foreign control. He points out that public international law, equally 
with private international law, has for the reason of its existence the 
change of abode and of relations between men of different states, which 
supposes relations of a public character as much as those of a private 
character. The first is found in relations of general interest between 
the states, while the second is supported in the relations which are 
of private interest, or which include that interest. 

The author shows that it is not disputable that relations strictly 
civil enter in the sphere of private international law. But the same 
does not happen with reference to mercantile relations. It can be 
pretended that commercial law is of a different nature from civil law. 
He states consequently the affinity between public international and 
private international law, which is constituted by the circumstance 
that both suppose relations between states and is to be understood 
solely in the limited form that the principles of the first determine 
the original foundation of the extra-territoriality applications which 
serve as the object for the second. 

The second book treats of the sources of private international 
law and the connection between jurisprudence, customs and treaties. 
The conflicts of jurisprudence and of treaties are given considerable 
thought. To find the fountain of international private law various 
origins have been proposed, such as custom, jurisprudence, interna- 
i tional treaties, and the doctrines of jurisconsults. The author believes 
j that states ought not to legislate over foreign rights. 

. In his third book the author discusses the judicial reasons for the 
extra-territoriality of laws, the absolute sovereignty of nations, and 
the theory of strict law. He states that extra-territoriality of laws 
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is due above all to international convention. He shows that, accord- 
ing to Savigny, a system of universal justice is considered as the foun- 
dation of the extra-territoriality of laws, but that his theory lacks 
scientific value. His conclusion is that extra-territoriality is not 
founded on the principles of justice. 

This work shows a large amount of study and research. The 
standi: z of the distinguished writer justifies its careful study in order 
that those who are interested in international law may profit by the 
views he offers and by the examples he sets forth. The book is among 
the notable contributions of South American internationalists during 


the past year. 
WALTER S. PENFIELD. 


Eléments d’Introduction générale a l’Etude des Sciences juridiques. 1: 
La Définition du Droit. By Henri Lévy-Ullmann. Paris: 
Recueil Sirey. 1917. pp. 176. 10 fr. 

The remark of Kant that jurists still are attempting to discover 
an acceptable definition of law is as true today as it was when the 
Critique of Pure Reason was first printed. There are only a handful 
of sciences which can successfully construct definitions — mathe- 
matics, pure mechanics, logic. The rest, which do not deal with an 
arbitrary subject-matter, never arrive at more than provisional, util- 
itarian, and hypothetical definitions. Would it not be more useful 
if the effort had been made, not to attempt another hypothetical defi- 
nition to be added to an already considerable list of ventures in this 
direction, but to investigate the bases of legal definitions, the consid- 
erations which may or do enter into the construction of such definitions? 
No thoroughgoing effort of this kind seems to be recorded. That 
at least would be a novelty, which the search for a definition of law is 
not. Among such considerations (some of which are discussed by the 
author in a criticism of previous definitions) are the various metaphys- 
ical and practical points of view, the genetic, historical, comparative, 
and dogmatic approaches, causal and teleological methods, sources, 
forms of expression, forms of application, sustaining factors, etc. 

There are two general types of definitions, the material (of which 
the sociological definitions are examples, e.g., Jhering, Duguit) and the 
formal (of which the author notes the definition of Zachari# as an 
example). The author takes a middle ground by departing from 
the method of Jhering to arrive at a new formal method. Juridical 
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definition, says the author, has a double task, that of precision or the 
disengaging from the idea to be defined of the specific characteristics 
which distinguish it from other notions of the same kind, and that of 
evocation, which exhibits its relations. His provisional formula of 
precision is that “law is the delimitation of what may be done or may 
not be done without incurring [the risk of] a judgment, attachment, 
or a special use of force.’”’ With the aid of evocation, his definition 
reads: “law is the delimitation of what man and human groups have 
the liberty of doing or not doing without incurring [the risk of ] a judg- 
ment, an attachment, or a special use of force.” 

The author has consciously made a definition broad enough to 
transpose international practice from the field of morals or deport- 


ment to the realm of law. . 
ALBERT KOcoUREK. 


The Grotius Society. Problems of the War. Papers Read before the 
Society in the Year 1916. London: Sweet and Maxwell, Limited. 
1917. pp. xxv + 178. 6s. net. 


This volume contains an introduction by Professor H. Goudy, 
tegius Professor of Civil Law at Oxford, Vice President of the Grotius 
Society (founded in 1915), and the following papers: ‘‘The Treat- 
ment of Enemy Aliens,” by Sir Ernest Satow, ‘“‘The Appam,” by Hugh 
H. L. Bellot, “‘The Principles Underlying the Doctrine of Contraband 
and Blockade,” by J. E. G. de Montmorency, ‘War Crimes: Their 
Prevention and Punishment,” by Hugh H. L. Bellot, ‘‘The Nationality 
and Domicil of Trading Corporations,’ by Ernest J. Schuster, “‘ Neu- 
trals and Belligerents in Territorial Waters,’ by Sanford D. Cole, 
“De la Belligerance dans ses Rapports avec la Violation de la Neu- 
tralité,” by Professor Ch. de Visscher, “The Effect of the War on 
International Law,’’ by Rev. T. J. Lawrence, “International Leagues,” 
by W. R. Bisschop, ‘‘The Enforcement of the Hague Conventions,” 
by W. Evans Darby, “The Treatment of Civilians in Occupied Ter- 
ritories,’’ by Sir Alfred Hopkins, ‘War Treason,” by Professor J. H. 
Morgan, “Destruction of Merchantmen by a Belligerent,’’ by Sir 
Walter G. F. Phillimore, Bart. 

It is impossible to summarize the papers here presented, but suffice 
it to say that they are practical discussions of questions relating im- 
mediately to the war, in which there is interwoven historical matter 
of technical value relating to the origin and progress of the legal doc- 
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trines considered. Although the writers represent an avowedly British 
society, their viewpoint is international. Their moral tone is severe, 
as is evidenced by their condemnation of Germany’s extension of the 
law of military necessity, but it is high, and while there is justification 
of reprisals, there is no vengeful insistence upon retaliation. Through- 
out the volume there is manifested a desire for reform that will appeal 
to men of good heart everywhere, although they may not accede to 
all the suggestions offered. At the end of some of the papers is a 
questionnaire as to points raised in the text which encourages the 
reader to investigate them for himself. Of speculation as to reor- 
ganization for permanent peace after the war, in which Americans 
are apt to be especially interested, there is very little, but there is a 
realization of the difficulties in the way, which we often overlook, and 
a critical analysis of the plan of the League to Enforce Peace. 
Looking forward to improvements in the laws of war and neutrality, 
Dr. de Montmorency favors putting upon neutrals the burden of 
restraining their citizens in the export of munitions rather than im- 
posing it upon belligerents. In his opinion their enforcement of the 
law of contraband is but a form of self-help, which is a crude stage 
of the law; and he believes that if, in 1793, the United States 
had forbidden traffic in duly notified lists of contraband and put a 
ban on running cargoes through adequately blockaded areas, instead 
of justifying trade in arms, this country would have conferred a lasting 
benefit on mankind. Mr. Cole, following a tendency in the other 
writers to exalt international public opinion above force as a sanction, 
proposes that laws regulating the rights and obligations of belligerents 
in neutral territorial waters should not be referred as formerly to the 
physical force that one nation, the offended neutral, can exercise, 
but should be based on the sanction of the general opinion of civilized 
people, in whose interest international law should be made. He pro- 
poses strengthening the position of neutrals and restricting the facili- 
ties allowed to belligerents. Voicing the popular demand for the 
punishment of war crimes, Dr. Bellot suggests that during the war the 
Allies should notify the Central Empires that not only the authors 
and instigators of outrages upon humanity, but also the actual per- 
petrators of all violations of the laws and usages of war, whether the 
offenders are acting under orders or not, will be held as war criminals. 
He proposes an after-the-war conference of the Powers for the revi- 
sion of the rules of war in the light of present experience, and suggests 
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that to each offense there should be attached an appropriate penalty, 
but he would also provide for appeals in certain cases from courts- 
martial to higher criminal courts of the captor country or to a Hague 
criminal court of appeal, if instituted, and he suggests that this Hague 
court might be given original jurisdiction for the trial and punishment 
of offenders. Dr. Lawrence, who feels that in respect to atrocities 
the situation is worse than it was when Grotius wrote his great book, 
believes that a more comprehensive revision of the Hague réglement 
and other texts is required, and that it may be necessary to establish 
neutral tribunals to try breaches of it. Like his colleagues, he realizes 
that this war, fought under new conditions, by whole nations in arms 
instead of armies alone, has evolved new methods and established new 
precedents, some of which are of doubtful validity. He is against the 
indiscriminate sowing of mines in the seas. Allowing for differences 
in the spirit and method of the belligerents, he criticizes the wide exten- 
sion of war zones as an infringement of the freedom of the seas. He 
deplores the illegal use of submarines, but sees in their increase in size 
a possibility of their conforming, except that they travel under sea, 
to the customs of regular cruisers in respect to search and capture. 
He is of opinion that there will have to be a new statement of the law 
of contraband and blockade. Sir Walter Phillimore favors reprisals 
now, but after the war a convention for the better protection of the 
lives and property of neutrals. 

The two writers who turn aside from the laws of war and neutrality 
to discuss international peace reorganization see merit in the plan 
for the League to Enforce Peace as compared with the present chaos, 
but neither accepts it. Dr. Bisschop, however, who discusses unions, 
likes its leading idea of creating machinery to secure delay before a 
power can go to war. Dr. Darby objects to the military aspect of the 
plan of enforcement as a peace-making measure and regards it as a 
setback to the Hague procedure. He prefers the sanction of public 
opinion to that of armed force. He is inclined to suspect the proposi- 
tion of the League as an alliance for the domination of the world by 
the United States in the interests of peace and the regulation of back- 
ward nations, but comes out for the anticipative and preventive prin- 
ciple of international federation, of which he cites the United States 
as an example. We fear, however, that Dr. Darby misunderstands 
the origin of the plan of the League and that he may also have con- 
fused the treaties for the advancement of peace, sometimes called 
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the Bryan treaties, with the Hay or with the Taft arbitration treaties. 
But now that our troops are in France he can no longer, as in 1916, 
say that our national attitude towards the issues of the war is one of 
sensitiveness towards our own selfish interests, but of silence towards 
the nonobservance of Hague conventions or violations of international 
law that only concern other countries. - 

James L. Tryon. 


La Neutralidad y la Beligerancia de la Republica de Cuba durante la 
Guerra actual. By Gustavo Gutierrez. Habana: Imprenta “El 
Siglo XX” de Aurelio Miranda. 1917. pp. 154. 

This little brochure was prepared by the author for his doctorate 
degree in the University of Habana and is likely to prove useful for 
those who desire some information relative to the Cuban point of view 
of the pending war and of the steps leading up to the declaration of 
war by Cuba. The author finds Cuba in war with the German Govern- 
ment for two reasons, one referring to the law of nations, and the 
other to its international political situation, determined in this case 
by the bonds uniting it to the United States. He strongly dissents, 
however, from the position which he finds taken by the Cuban Presi- 
dent, that there exists a veritable alliance between Cuba and the United 
States. 

The writer apparently takes satisfaction in the fact that Cuba, 
in making use of the right to declare war and peace, which belongs to’ 
all sovereign nations, has affirmed its international personality as an 
independent nation, while, because of its physical situation, with 
reference to the Panama Canal and the nations of the south, he believes 
that its military, commercial and political importance is bound to aug- 
ment very rapidly. He looks forward to Cuba bringing forth all its 
forces on the termination of this war to the end that the nations of 
America and others of the world may be induced to maintain the neu- 
trality of his country. As giving a glimpse, therefore, of the attitude 


of some Cubans, the work has its special value. 
Jackson H. RA.LsTon. 
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